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Caroline Matisky:
Good morning and welcome to Learning Tuesdays.  I’m Caroline Matisky, learning and development administrator for the Research Foundation at Central Office, and I’m proud to present today’s session Independent Contractors.  Our facilitator for today is Ms. Kate Malia, associate director for human resources at the Central Office.  Also from the RF, we have Mr. Ned Gellner, corporate payment compliance manager, and Mr. Dave Martin, campus financial services manager.  We are happy to have them be a part of our panel today.  We are also pleased to have Ms. Bridget Beelan, grant administrator from the University at Albany, and Ms. Cathy Baker, human resources specialist for SUNY New Paltz.  We will hear from Ms. Amy Coates, contract and grant specialist, and Ms. Julisa Williams, HR administrator for the RF Central Office.  Panelists will address as many of your questions as they can today, and as always, I encourage you to submit them to be addressed live. You may either call or email the studio.  Email the studio at studio@hvcc.edu or call (888) 313-4822.  This information will appear on the screen periodically throughout the session.

On a side note, this will be the last show that I introduce before I go out on maternity leave.  I’m proud of the quality programs we were able to offer you since our launch in January of last year, and I want to thank you for your engagement.  We have an exciting lineup for the rest of 2014, and I’m confident you will continue to find it relevant and valuable as you carry out your individual role within the RF and SUNY system.  Learning Tuesdays programs will be coordinated by the multitalented Laurel McAdoo, HR associate at RF Central Office.  The show will be in her capable hands until I return in August, so feel free to reach out to her with just-in-time learning and development suggestions you might have.  Thanks again to Laurel and to all of you.  With that, I am proud to turn it over to Ms. Kate Malia for today’s program on independent contractors.

Kate Malia:
Thank you, Caroline, and thank you everyone for joining today.  We are very glad to have you joining our conversation on independent contractors.  This is a topic that many of you struggle with, many of us struggle with, and you’ll find after this presentation that you're not alone in this. As you will see in the presentation, it is common for folks, and there’s not a one-size-fits-all approach or magic formula.  And what we hope to accomplish is to help you with the tools you need to make these determinations.

The target audience is pretty much all administrators at the RF.  This is an area that touches many different functional folks from the HR, sponsored programs, accounts payable, so there’s a wide audience this will pertain to.  As Caroline mentioned, submit your questions to the email address that you see on the screen and the phone number or you can use the chat feature.  So we really encourage you to call and ask questions during the session.


At the end of this Learning Tuesday, we hope you will be able to understand how to appropriately classify an independent contractor versus an employee.  You will understand the process to engage an independent contractor, and you will understand the documentation and sponsor requirements.


We’re going to start off talking about just a little bit of the framework in today’s environment surrounding this issue with independent contractors.  Over the last five years or so, the government agencies at the federal and state level have really gotten together to coordinate efforts in ferreting out misclassifications, if you will. And their premise is that every worker is an employee until proven otherwise.
Ned Gellner:
Yes, on the government level, the federal and state level, they really see this as an economic problem.  Two areas that they really focus on are 1) worker’s rights, that people are getting the critical benefits and protection as an employee versus an independent contractor and 2) they want to make sure that it’s a fair playing field, that companies that make sure that or ensure that they classify properly are not in an unfair situation from companies that do not classify properly.  The government actually speculates that the majority of the people classified as independent contractor are actually an employee.  So as Kate mentioned, the concept and the assumption is that they're employees.

Some things to support this:  In 2011 the United States Department of Labor initiated things where they're sharing with states information for – sharing information to try and legally work towards things.  In November of 2013, the New York State Department of Labor and the Attorney General’s Office actually signed a memorandum of understanding, and it became the 15th state to join in with that effort.  And even as early as January of this year Governor Cuomo signed a bill in a different area, commercial goods transportation, because they were finding that there was problems with misclassification.


In the last two years the federal government has also said that they’ve secured over $18 million in back wages for misclassification, which have affected 19,000 different workers based on the Fair Labor Standards Acts where people have been misclassified.


But the third focus they may not as much put out there as being something in the forefront is that taxes have to be withheld.  So if the taxes aren’t withheld, the government doesn’t get those monies paid over to them because we have to pay them over within basically a day.  So you're looking at federal income taxes, state income taxes, social security taxes, the company’s portion of social security taxes.  So you're really talking about four different taxes that are not withheld that don’t get to the government and we’re talking about multiple agencies:  the federal government, the state government, things of that sort.


The … so we can’t stress how important it is that the classification be correct up front.  It’s one of the first things that is actually looked at or examined when looking at records at a company.  They're looking at was anyone an employee and an independent contractor at the same time?  It’s the first indicator – a W2 and a 1099.  We’ll speak to that later.  And the government provides a lot of information so that’s part of their reasoning as to why.  It’s not like this is something new.  There’s publications.  There’s videos.  You're going to hear some of that soon.  And they provide a lot of information on the classification’s importance and how to do that.

Kate Malia:
So suffice to say that what this really comes down to are these government agencies are coordinating efforts.  We’re seeing more of it.  Initially I think some of these taskforces really were looking at particular industries, textile, things where they may see more large numbers of independent contractors, but it’s on the radar and we’re seeing impacts from it here at the Research Foundation.
Ned Gellner:
Yeah, there’s really no forgiveness on the misclassification side.  When the government actually looks at it and examines and finds situations where there’s an issue, they look at first the calculation of the taxes, so they look at that as underpaid, under withheld taxes, meaning that they weren’t withheld at all typically.  They then look at okay, we didn’t receive those taxes so now you're looking at what they look at as a penalty for late payment, which can range anywhere from 2 to 15 percent depending on how old or the timing of how late those are in their eyes.  And if we’ve gone through a calendar year and produced a tax statement, the then tax statement’s incorrect and they’ll actually look at a penalty or fine tied to that.  So you can see that it just can snowball into a major fine.

The next thing in an examination that they would do is they would look at it and say okay, if we found one, is there more?  Is there groups of workers that we have to look at?  And typically in an audit or an examination, they’ll then extrapolate over the entire organization and come up with a number.  Instead of looking at every individual, they’ll just say okay, over the whole what is the dollar amount we’re really looking at?  Then you’ll get into negotiations and all that as to proving yourself, which we’re going to talk a lot about.  That’s the key.  We have to prove that they're independent contractors.

Kate Malia:
And the challenge can be – and I’m sure Cathy and Bridget may have experienced this at their campus – that the PI, of course, wants an independent contractor because there’s no fringe on that.  The person themselves may see a benefit to being an independent contractor because they can have write-offs and claims on their taxes.  So they're seeing this as kind of a win-win and we’re coming in and say no, we’ve got to potentially either structure the relationship appropriately or they're an employee.  So I think part of our challenge as administrators is to help understand and to help appropriately structure these arrangements so that it protects the individuals, as Ned mentioned, from having to redo tax statements or have potential issues, as well as help protect the Research Foundation.
Ned Gellner:
And that’s a consideration we have to keep in mind.  We’re creating – if we’re in a situation where they weren’t classified to begin with and we have to correct it, now we’ve also put – there’s a lot of work, administration work, documenting the correction, doing the correction, but we put a huge burden on the individual, too.  They're going to receive a corrected tax statement, may have to do an amended tax return. They may have thought they were all done but all the sudden have a tax liability, so it’s very inconvenient in that respect, too.

Kate Malia:
So to continue kind of some of the impacts that can happen on the employment side of things, many times people start out understanding there’s an independent contractor relationship, but there could be things that happen along the way that would cause an individual to put in a claim for unemployment, let’s say.  So at the end of that particular independent contractor assignment, if they don’t get other work in these economic times, they may say, “Hey, I’m going to go put an unemployment claim in.” Department of Labor is starting from the stance that they're already an employee, so we have an uphill challenge in proving otherwise.  There could be something that happens with an injury to the person and maybe they say, “Look, I really want to get this disability or worker’s comp insurance,” so they go back and make that claim that they're an employee.  Certainly issues if that is determined.  There could be back wages over time, employee benefits that they did not have and, as Ned has talked about, the back taxes on this.


So there – even when the understanding is upfront, there can be things that cause people to have a change of heart, let’s say, after the fact, and we’ve seen some of that.  So before begin our discussion here with the RF, we’re going to show this short audio clip and hear directly from the horse’s mouth, so to speak, our friends at the IRS on how they perceive this issue, so here’s a short audio clip.

Audio Clip:
This presentation will provide you with information on what the law says in general about what factors and situations indicate a worker should be treated as an employee and which situations indicate workers should be treated as independent contractors.  Worker classification determinations are made on a case-by-case basis depending on the specific facts and circumstances.  


Basic definitions:  One of the biggest tax challenges for companies is determining whether workers are employees or independent contractors.  If a worker is an employee, then the employer is responsible for withholding income tax and the employee’s portion of social security and Medicare taxes from payments made to the worker.  The employer is also responsible for paying over to the IRS the employer’s portion of social security and Medicare tax as well as paying the federal unemployment tax.


On the other hand, a business is not responsible for any payroll taxes for independent contractors.  Many companies believe that they can choose whether to treat any given worker as an employee or independent contractor.  However, there are laws that determine whether the worker is an employee or an independent contractor, so the first step is to properly classify the worker.

And employee is an individual who performs services for you and who is subject to your control regarding what will be done and how it will be done.  If the employer retains the right to direct and control the means and details of the work, then the worker is an employee. We call this the right to direct and control. Remember this term – right to direct and control – because you will hear it throughout this presentation.


In contrast, an independent contractor is an individual who performs services for you but you control only the result of the work, not the means and methods of accomplishing the result.  The information that we are covering is discussed in Publication 1779 titled “Independent Contractor or Employee?” and is available on the IRS website.  


Employee versus independent contractor.  IRS Revenue Ruling 87-41 contains factors commonly referred to as the 20 common law factors that assess whether or not a business has the right to direct and control the actions of the worker.  Although this revenue ruling is still valid today, the IRS has grouped the more relevant ones into three main categories of evidence that show whether a worker is an employee or an independent contractor:  1) behavioral conrol; 2) financial control; and 3) is the relationship of the parties.  I will discuss these in more detail, but I would like to point out that the businesses must weigh all these factors when determining whether a worker is an employee or independent contractor.  
Some factors may indicate that the worker is an employee while other factors indicate that the worker is an independent contractor.  There is no magic or set number of factors that make the worker an employee or an independent contractor, and no one factor stands alone in making this determination.  Also, factors that are relevant in one situation may not be relevant in another.  The key is to look at the entire relationship, consider the degree or extent of the right to direct and control and, finally, to document each of the factors used in coming up with a determination.

Kate Malia:
So, as we hear, sometimes you look at the situation and you say “clear as mud”, right?
[Laughter]

 
So it does demonstrate that there is not just one set or a certain number of factors that you look at, and each circumstance has to be looked at as the whole.  So, as mentioned in the audio and we are going to talk, it’s amazing how he knew we were going to talk about the right to control throughout this presentation and you're going to see certain themes that we talk about with this.


So let’s start off with some definitions and the definition here of employee, an individual who performs services for you and is subject to your control regarding what will be done and how it will be done.  That definition is actually in the Treasury regulations, and that can be your hunt and find for which one it is if you care to go and look at it.  The independent contractor is an individual who performs services for you, but you control only the result of the work.  So the employer has the right to control what work is done and how that work is done, the right to not only the result, but the details by which the work is done.  So, for example, if were hiring somebody to produce a report based on their area of expertise, and you had to give them detailed instructions on how to complete the report, what steps to take, what tools they're going to use and they have certain times and hours that they have to be there to complete this report and we’re saying well, we want you to be onsite using our materials to complete that report, those factors will be more indicative of an employee-employer relationship.  And, of course, employees are paid via salary and wages through payroll and they're eligible for all of the RF benefits.


And independent contractor, control only the result of the work and not the means by which it is done.  So, for example, in the same scenario that I just talked about, if we hire somebody to complete a report for the Research Foundation and we give them the objectives of what that report is on, when the report is due and we really rely on their expertise to complete how and what they're going to do to complete that report, we would only provide the broadest guidance on the Research Foundation and maybe the context of our culture that we would be looking for that.  So in this case, we’re paying a set price, we’re giving them a deadline, and we’re not giving instructions on what they need to do to meet that.  That is more indicative of an independent contractor relationship.


For example, we – a good example of this because there’s times where you can say well, we might have employees completing a report, too, so I don’t give my employees detailed instructions on how to complete things.  What’s the difference there?  An example is we hired a consultant at Central to complete a compensation study.  They have the expertise in comp.  We have the expertise on our staff, on our organization, on the employees, on the job descriptions.  So we did work with that consultant, but they provided us the guidance on how to do a comp study, what things we needed to benchmark against.  They produced the report in the end, and we did not pay hour for hour for that.  It was sort of a lump sum that we paid them at the end of that engagement so there’s a little bit of a – and we need to be satisfied with the outcome of that.


If you think about it, when we hire an independent contractor, they could potentially sub out pieces of that work, and we wouldn’t have the control to say whether they can or they can’t as long as we’re getting the result we want, the expertise that we want.  They may need to hire other experts to then complete a portion of that.  So in this case the comp consultant may have hired somebody to do particular benchmarking in a certain specialty area or survey area, and we would be fine with that as long as we had the result we needed.

So the most common categories – I’ll back up here a little bit because we did – the most common category is Consultant probably at the RF.  And that is, as we just talked about, an individual or firm possessing expertise in a particular field and engaged to perform a task during a defined period for a stated fee.  Other categories that we have at the RF that are very common are Lecturer.  This is typically somebody who’s going to come in to do a one-time speaking engagement or potentially I get a lot of calls about a workshop over the summer, maybe a weekend workshop where we’re paying somebody to participate in that workshop giving a lecture.  If the lecture turns into a series and you're doing it, let’s say, weekly throughout the semester, that may look more like an adjunct faculty member and more along the lines of an employee.


We also have technical service, and this probably is the trickiest one that we have.  A technical service is a person or firm rendering technical or professional service for a fee, and these can be very tricky.  Cathy and Bridget, do you want to talk a little bit about your process on campus I guess, Cathy, starting with you?

Cathy Baker:
So for us, we don’t always know that the person is going to be an independent contractor when the budget comes down to us.  It’s not always identified.  So we do our best to, you know, our team will try and advise our PIs on whether or not someone is an independent contractor.  We use the 20 Rules Test as a tool going kind of step by step as are we controlling the person, are we giving them direction?  And, of course, we hope that are end result is correct, that we’re hitting the spot.  But we look at the relationship between the individual and the job, the service they're providing.  We look at their relationship with SUNY or their relationship with RF to help determine whether or not they're eligible to be classified as an IC.
Kate Malia:
You had a particular experience with technical service recently.

Cathy Baker:
We did, we did.  We actually have had two cases recently with technical services.  Both independent contractors filed for unemployment and one case is ongoing right now.  And our first case is an independent contractor that provided a digital cataloging service for one of our awards, was in a contract, given a scope of work, a fee for service.  We did not expect this person to come to our campus.  They produced the work independently of anybody guiding them and filed for unemployment.  We appealed the case.  We appealed the case late.  We were given the opportunity to present our case and we were cited and the person was able to collect unemployment because of our late response to the claim.

Kate Malia:
Yeah and you had a solid case on the work that they had done.

Cathy Baker:
We felt we did, yeah.

Kate Malia:
You did because I remember that one in particular, and in that case they were not forgiving.

Cathy Baker:
No.

Kate Malia:
And we, when we first called them, the administrative law judge said, “Oh, just give us a reason.”  The staff member at their office said, “Just give us a reason and sure, we’ll take it and you can – we’ll set up the hearing.”  And we got to the hearing and they said, “Nope, you were late,” and that’s what it was all focused on.

Cathy Baker:
And they did allow us to present our case but …

Kate Malia:
Yeah, that was unfortunate.  So timing is also important to making these determinations, and we have a video question that’s very common, I think, that we’d like to play and then we’ll have some discussion on that.
Audio Clip:
We received a request from a project to pay an individual as an independent contractor.  Upon review, it was determined that they should be an employee.  They already started working, and the activity is listed in the proposal budget as a consultant/independent contractor.  How should we proceed?

Kate Malia:
Well, I think this is a trick question because, first, no one would ever start work before we knew about it, right?  So definitely we have a trick question on our hands there.  But maybe you’ve had this happen – rarely.

Cathy Baker:
Rarely.

Kate Malia:
Can you talk about what you might do in this situation?

Bridget Beelan:
Sure, I think the first thing we really need to do is look at all the paperwork that we’re presented with to see if the person actually is an employee or if there actually is a case for an independent contractor.  If we can be supplied with business cards, letterhead, a website, anything to suggest that they are actually in business for themselves and make themselves available to the general public would help support the independent contractor claim.  It’s also important to note that just because it was approved as an independent contractor in the budget, that doesn’t necessarily mean that’s their classification.  We have an obligation to the IRS to classify correctly and also the individual, as Ned said correctly earlier, because there are ramifications to both the entity and the individual if we’ve misclassified them.  
But if we’ve reviewed it and it comes down to the fact they are actually an employee, we would probably have to go to Pre-award to talk to the research administrator or equivalent at New Paltz.  It might require sponsor approval to add personnel.  It would definitely change the budget because you’d have to include fringe and direct costs on wages and the fringe, so a direct cost category would have to be cut someplace else to cover that and a lot of PIs don’t want that.  So I think we would first try to make the independent contractor work to the best of our capabilities within the compliance rules and regulations that we have to follow.  Cathy, you have any additional information?

Cathy Baker:
I would agree that we would try and vet ourselves, and if we’re in a situation where the person is already working as an independent contractor, we would try to back up with documentation.  Nobody wants to change that budget once it’s up and running.

Kate Malia:
Yeah and that can be problematic if that determination or the classification stage happens too late in the process. What’s your flow of independent contractor?  You know, when you're making these determinations, I think a lot of times in the budget, right, you're putting that on there.  But do you then go to HR or how do you both work with your flows in this determinations?

Bridget Beelan:
Our paperwork, our independent contractor approval form actually goes to personnel first and they check for any RF or UAlbany affiliations so that’s kind of a stop guard up front to check for the possibility of somebody getting a W2 and a 1099 in the same year.  And if there already are affiliations, then we can address that before anything else happens.  But HR gets the first look at it and then it comes down – at Albany it goes down to Sponsored Funds Financial Management and we review the 20 questions.  It’s a guideline.  It’s not the end-all, be-all. It’s kind of a direction to point us in.  Do we need more information regarding a certain area, but we do, as Cathy stated earlier, look at everything as a whole and I’m not sure New Paltz the process but …

Cathy Baker:
I mean pretty much the same thing.  If it’s done post-award, we’re going to try to meet with our PIs, educate them on what it means to be an independent contractor and use what tools we have available to us and let them know what the guidelines are.
Kate Malia:
So timing.  The classification should be done when the project budgets are determined, but also understand that the budget does not drive the classification.  So in the beginning if the budget has independent contractor listed, we are still – and the sponsor puts that in as an independent contractor.  We are still legally responsible for the appropriate classification based on the relationship, the behavioral control, the financial control, the IRS categories of evidence that were mentioned.  And the determination at the proposal stage, as Bridget loves to say and I think it’s great, is it’s an idea at that point so …

[Laughter]

Bridget Beelan:
Right. At the proposal stage, the budget really is the best idea at that time because sometimes they're preparing budgets for anywhere from a three- to five-year project, so they don’t know what’s going to happen in Year 2.  The project might take a different course of action.  They might take a slightly different route, and they might need to address something that they didn’t know about.  If they thought they needed an independent contractor, if the project took a different route, they might not need that area of expertise anymore.  They might need actually – they might actually need an employee to do more employee-type skill set type of work.  But it’s really important to take a look at the project itself and read the scope of work and understand the technical and programmatic objectives to understand what they're trying to accomplish.  And by doing that, you can – at least on our side – we can get a better understanding of what the paperwork might be trying to say, which doesn’t always come across the right way in how we need it presented.  But the evidence might still be there to make the case.  We just need it presented slightly differently, so it’s really important to understand the budget’s kind of your best idea at that time.  And we have to understand that things change and be willing to accept that and, once we’re faced with it, we do have to adjust to it and talk to whatever other departments to kind of figure out how we’re going to go from there.

Kate Malia:
The theme that I’m hearing is what’s written on the paper you may need to find out a little more information, have a conversation.  There may be things that you can restructure in how they're initially thinking to set it up where they do want the person to come onsite, let’s say, but maybe they can work offsite.  Maybe the PI doesn’t really need as much control over the relationship as initially thought of.

Bridget Beelan:
Right.  Sometimes it’s just educating the PIs a little bit more than what they think an independent contractor is and sometimes taking the time to get to know the project really helps build future relationships.  So they know that you're taking the time and you're trying to understand where they're coming from as well. It’s not just administration looking at them.  You're trying to understand what they're doing, trying to accomplish their goals and help them, which goes a long way.

Kate Malia:
Yeah, that’s great and, as our friend from the IRS said at the video in the beginning, many people do think they can choose. They just think that they can choose what this relationship is because no harm, no foul if everyone’s happy with it and everybody wants that and everybody’s gaining in some way from it in that with the tax write-offs and the no fringe, but the reality is that’s not the case.


So once it’s determined that the person is an independent – or is not an employee, there are other sponsor considerations that need to be taken into account when determining the classification and that is whether the person is an independent contractor, whether they're a vendor or whether they're a subrecipient.  Now we’re going to heard a short video from Ms. Amy Coates to talk a little bit more about those three areas.

Amy Coates:
Thank you. My name is Amy Coates, contract and grant specialist at the Research Foundation for SUNY Central Office.  I’d like to touch upon some additional considerations when determining whether an entity or individual is an independent contractor.  After you rule out an employee classification, it’s important to remember that there are other factors to consider besides an independent contractor classification.  


Other buckets an entity could fall into include participant stipends, fellows, a subaward issued to a subrecipient or even a simple purchase order for a vendor.  This decision is best made at the proposal stage and should involved communication between your PI and preaward HR and accounts payable contacts.  


Okay, now that you have determined the individual is not an employee, consider the following:  Is the entity working in collaboration with the PI to perform a significant portion of the programmatic effort on an award or represent a significant portion of the programmatic decision-making?  Does he or she have authority to make administrative and programmatic decisions and to control the method and results of work?  May the work results involved intellectual property or lead to publications?  If you’ve answered yes to any of these, you want to look more at a formal subaward agreement where the entity would be subject to the same terms and conditions as the funds in the original award.


Alternatively, do any of the following apply:  Does the individual provide similar goods or services to different customers as part of their normal business operation?  Is the individual offering goods or service only, that is, no analysis or discretionary judgment required on his or her part?  Is there no potential for patentable or copyrightable technology to be created through the project from activities of the entity?  Are the goods and services secondary to the central purpose of the project?  If any of these fit, the entity may be viewed as a simple vendor and a purchase order would suffice.  

An independent contractor falls somewhere in between a subrecipient and a vendor.  The independent contractor is an individual or business whose expertise is required to perform the project.  These services are typically temporary and may be specialized or highly technical.  The independent contractor typically would not have been involved with the development of the project objectives nor is he or she responsible for the overall outcome of the project.  The scope of work is defined by the PI, but the independent contractor will have discretion in how they accomplish the work.

In summary, the decision to treat an individual as an independent contractor has to be determined based on the particulars of the situation, the nature of the work and the expectations of the outcomes or the deliverables.  Misclassification can be costly to the hiring institution, so be sure to open the lines of communication early in the process.  Thank you.

Kate Malia:
So let’s get into classification.  The first kind of high level swath or cut on this is is the person in business for himself?  Determining whether they're a DBA, doing business as, where they're using their social security number as their taxpayer identification number, if they're a limited liability corporation or a formal corporation, then clearly that’s easy to determine that they're then a vendor and/or are they a sole proprietor?  And in making these determinations, many of us rely, as we’ve talked about, heavily on those factors, the IRS common law factors, and that’s great.  That’s one tool to use, but they don’t take us into the nature of what’s actually happening behind those questions.  

So you’ve got yes or no questions in a list and many say, “Well, I answered 11 of these questions with a yes and 9 are no, so that means they're an independent contractor.”  As we heard in the IRS video, those questions are weighted differently.  They could be weighted differently from the particular circumstance that you're looking at, and it’s important to really delve into a little bit behind those yes and no answers what makes up – what’s the circumstance around that?  And the IRS categories of evidence really help us to do that in a more analytical way and a full and robust way where you're taking that information and taking it one more step.
As you look at the IRS categories of evidence and we talk about it, you’ll see that many of those questions fall into those three buckets that were mentioned at the beginning.

In determining, as we see here, the person who has a business or sole proprietor or DBA, be mindful that if we’re making a payment directly to an individual, that’s going to be looked at little more scrutiny, payment to Frank Smith, than payment to Smith Associates or a name that they're doing business as.  Looking at supporting a business or sole proprietor, do they have business cards?  Do they have letterhead?  Do they put themselves out there?  And, Bridget, I believe you have kind of a theme that you take from soup to nuts, right, if the payment is going to Frank Associates or …

Bridget Beelan:
Yes.  If Frank Smith submits his approval form, his resume also has to be Frank Smith.  His letterhead, business card has to be Frank Smith, and it has to be that way the whole way through, including the invoices.  We can’t at some point and time have Frank Smith and Associates show up.  It has to be Frank Smith from beginning to end, which shows that he is actually in business for himself.  There’s not a business involved.  We’re not switching entities midstream.  So however they present themselves from the beginning is how they need to present themselves throughout unless there is a legitimate business change.  We actually do need to be informed of that so we can make any proper supplier file adjustments or purchase order adjustments and such.  So we have to make sure we’re being consistent throughout the life of the independent contractor agreement.
Kate Malia:
Yeah, that’s great because inconsistencies are going to be a flag, too, with that.  So we’ll start talking about the IRS categories of evidence, behavioral control.  As we heard from our friend – I don’t know his name …

[Laughter]

 
… our friend at the IRS, it’s the right to control.  Do we have the right to control?  So it doesn’t mean we control all our employees either.  As professional level employees or faculty members, we’re not controlling every step of the way that they go, but we have the right to do so.  We have the right to say you need to come here in these hours.  We have the right to say you're going to teach this course, for example, or you're going to work on this project.  We have the right to do all those things even if we don’t exercise that right every day with our individual employees and I think that’s really key.


When we’re hiring an independent contractor, we don’t have the right to control the means by which they get things done. We’re not giving them step-by-step instructions.  We should not be providing extensive training or any training.  We’re hiring the expert.  They have tools that they use.  They know their business.  You train employees.  You don’t train independent contractors.  


Cathy, do you want to talk a bit about your process on campus?  You're doing some really great things and relooking at the way you analyze and process independent contractors.

Cathy Baker:
Well, we’re trying.  Our post-award team is trying to come up with a tool to help PIs and programs identify and classify who the people they're looking to engage with, what they are.  Should we be paying them a stipend payment?  Should they be classified as an employee?  Is it extra service?  So we’re trying to give them a document that they can kind of go through the train station. If the person is doing a non-intensive lecture, just a one-time shot, what is their relationship with SUNY?  What is their relationship with the RF?  Where can we put them?  So, again, similar to the 20 Rules Test, it’s a tool but something to help kind of drill it down for them, and we’re in the draft stages of it.  We’ll get there but we just feel like anything – this is a big question to them.  So anything we can provide them that’s going to – there’s nothing simple about the topic, but they don’t know.  They want to know.  They want to know and they want to classify correctly so …
Kate Malia:
Yeah and I think anything we can do up front to give some of the maybe easier answers to either eliminate or shore it up, some of the more complex situations, we work together to get that done so that’s great.  And I think there’s many campuses kind of looking at this issue as well at how to educate and help everybody get this right.


So the next IRS category of evidence is financial control and this is a biggie as well.  Of course, I’m saying that for all of them, I suppose.  Behavioral and right to control is certainly big, but this is the business aspects.  So do we have the right to direct or control how the business aspects of the worker’s activities are conducted so the extent to which the worker has unreimbursed business expenses.  Is there a way if there’s any expenses incurred for travel, materials?  What we want to see is that that’s factored into the total price that the independent contractor is giving you so look at that.  Do you need to reimburse travel expenses or can it be rolled up into the total cost of what those services are?  That shows that that independent contractor is incurring expenses on their own to get this job done. It’s sort of the financial gain or loss as you would with any business, right?  That shows that.

The extent of the worker’s investment.  Are they buying materials on their own?  Their own computer, own laptops, maybe they need specialized equipment to do this work.  What kind of investment are they putting into their business?


The extent to which the worker makes services available to the relevant market.  This one is big.  They're going to look.  An investigator is going to look and say, “Well, do you have other clients?  Do you have the ability to have other clients?”  So it’s not to say that at the time we’re hiring an independent contractor they need to have three other clients and that shows that they're in business for themselves, but they do have to have their services out there.  Do they have a website?  Do they have their services posted on LinkedIn?  Do they have an advertisement in the paper?  What is it that’s putting themselves out there to show that their services are available?


If they don’t have other clients at the time that you're engaging them, can they?  Or are we requiring they work 40 hours a week and they really wouldn’t have time to get other clients?  That would be an indicator of employee?  Are we saying to them that no, we don’t want you working for anybody else because of proprietary reasons potentially or whatever that might be?  They're going to say, “Well, if we’re controlling, it goes back to your right to control the aspects and wouldn’t be viewed as an independent contractor.” 


Certainly how the business pays the worker so what we would want to see is lump sum.  They're giving us an amount to produce that report and give us the end result.  That doesn’t always happen with consultants.  We understand that so that factor can be weighted depending on the nature of the services that you would have.


The extent to which the worker can realize a profit or loss.  That’s sort of all of these bullets I’ve just talked about really go to that, and what we want to be seeing is that they're estimating the amount of time it’s going to take for them to do something. And if they come in and they say, “Well, I think to get this report done it’s going to take me 40 hours of work” and it ends up taking them 80 hours of work, that shows financial loss. That’s their, you know, too bad.  If they take 20 hours, well, great for them.  They came out ahead.  So that kind of goes to that profit or loss we talked about.

Bridget Beelan:
And, Kate, to your point, we actually had that situation in Albany a couple of weeks ago.  There was an independent contractor who invoiced for over the agreed amount and the PI actually said no because they had a set scope of work, a set amount of hours they were supposed to complete the work in and the dollar amount was agreed to and they said they could complete the job.  So that just reinforces the fact that the person had to accept the loss because they couldn’t, for whatever, reason get the job done in the set amount of time.  So we do have to consider the fact that people have to either – they're going to make money or they might actually lose it sometimes so …

Kate Malia:
Yeah, that’s a great point.  And the third IRS category of evidence is the type of relationship.  So how do the parties perceive this relationship?  Is there a written contract describing the relationships that the parties intended to create?  So this speaks to everybody being aware.  The contract would outline the scope of work, the expectations, the requirements that we are saying that independent contractor needs to have, whether the business provides the worker with employee benefits, such as insurance, vacation, sick.  Clearly that’s an employee that we do that.  We don’t ever provide independent contractors any of those types of things.  

The extent that the services are a core part of our business.  If we are hiring independent contractors to do fulltime research work for us and we perceive that that’s core to that engagement to be a PI, let’s say, or something that’s very key to that project, then they're going to say, “Well, you shouldn’t be doing that. Those are employees that you would have do your work,” and the permanency, the right to discharge the worker, as we say here.  So this goes to speak to how do we, again, back to the contract.  How can we separate this relationship?

Ned Gellner:
Right and a point, too, the contract is – and it’s kind of a misconception at times.  We sit down and we realize we have a contract with an independent contractor.  Independent contractors sign the contract, but when it comes to situations like we’ve talked about, unemployment claims and things of that sort, when the Department of Labor actually looks at the situation, they look at the activity.  It is the overriding item.  It is not the contract actually signed.

So you're feeling comfortable because you have a contract, but it will not sway the Department of Labor’s decision.  They're going to look at the activity, and even though a contract is there, it’s signed, they will side to the side that it’s an employee if there’s an employee-employer relationship.

Kate Malia:
Yeah and that’s been very surprising to all of us as we’ve had these unemployment claims.  There’s been a contract in place.

Ned Gellner:
Right.

Kate Malia:
And everybody knows up front but that doesn’t stop – you know, people can do anything after the fact, so it wouldn’t stop an unemployment claim and not necessarily them winning that. 


So to talk just a little bit of things to be mindful for, so we talked about – Cathy and Bridget talked about how they would help somebody to structure an independent contractor relationship.  So we’re helping the projects up front shore up and ensure this classification is correct.  So here’s some things you’d want to think about and definitely avoid if possible.  So if you're seeing potential use of employment language or processes, if we’re putting a search out there instead of an RFP for services and people are applying for the job, we want to avoid that.  That’s going to indicate more an employee.  If we have inconsistent representation, so let’s say that person does have their business.  They're a sole proprietor.  We’re hiring them to go out and develop maybe some relationships or going out to work with others and we need them to have people understand they represent the RF.  We don’t want them with business cards saying they work for the RF.  So if we give them a business care that has Research Foundation on it, if they're sending letters out on RF letterhead, if they're kind of doing any of those things, that’s an inconsistent representation.  What we would want in that situation is they go out as Smith Associates, representing themselves as Smith Associates on behalf of the Research Foundation.  And we can give them whatever they would need to show that, but they would need to be representing themselves as their business.


Generally if they're seeing – an investigator is going to see some lower skill or recent graduates, they may look a little more closely at those relationships.  Point back to what Ned said:  Department of Labor, they look at everybody as employees to start with and also as a protection for workers.  So they're also feeling very much like they are protecting the workers and they want to make sure that we’re treating them appropriately.  They may look for students, recent graduates or more low skill work as needing their protection a little more.  Not to say that we can’t pay a student or a recent grad or a low skill worker as an independent contractor.  Just be mindful that may be something they're going to look at a little more.


Certainly required hours, permission to come and go is a big no-no.  Can’t have that.  Looking for groups so if you’ve got people that are performing, a number of people performing the same or similar services, ensure that they're all meeting these criteria because if one topples, the rest may fall.  So we want to make sure that all of them, we’re taking these steps appropriately with them in that group.  And goes without saying, Ned, we’ll give this Ned’s favorite theme:  if you're getting a W2 or a 1099 in the same calendar year.  Again, not to say that you can’t, but it’s going to be more closely scrutinized.
Ned Gellner:
Right, the W2 obviously indicates that’s an employee. The 1099 is actually Box 7 for the independent contractor reporting, indicates they're an independent contractor.  So if anybody’s talked to us that’s out there listening, they’ve heard us say you can’t be an independent contractor and an employee in the same year, the concept being that that W2 or 1099 is the perfect indicator to anybody examining us that, okay, what is this relationship?  The government likes to say if you're an employee, you're always an employee.  They typically go look at that 1099 and come and say, “Well, that’s employee income.”  


Now, we say that but at the same time we also get questions about well, why can’t they be?  They're doing really independent work and things of that sort.  So our general and standard answer is you can’t be an employee and independent contractor in the same year.  Is it possible in a rare situation that is fully documented and, as we’ve talked about, the indicators are there?  Can there be that situation where a person might be an employee and actually have activity as an independent contractor?  Yes, it’s rare but even your documentation, as we talked about, still might not be found or agreed upon in a review by the Department of Labor.  So even if you’ve done it well and documented well, it’s still a risk so …

Kate Malia:
Yeah, that’s a great point.  So back full circle:  outside reviews.  We talked about the joint taskforce at the beginning of this presentation. When we have IRS or Department of Labor, they're going to come in if they see an unemployment compensation claim at the end of the contract.  We’ve talked about the few that New Paltz has had, lucky them.  There’s other out there.  They are not alone so, Cathy, I don’t know.  Take heart or not but we have 

had …

[Laughter]

Cathy Baker:
Misery loves company.

[Laughter]

Kate Malia:
Misery loves company, yeah.  We have seen an uptick in unemployment claims.  Really, I attribute it to the recent economy.  People are – it’s tough out there.  We could have worker’s compensation or disability benefits if there’s some sort of injury that would happen with that.  So once that claim happens, it’s going to various multiple agencies with that.

So we’re going to show you a scenario for just a little bit of time, a little exercise here we like to do, right, get your minds going out there.  The project director at your campus is hiring an individual to write a report on the migratory paths of Canada geese.  What information do you need to make a determination on the relationship?  What factors should be in place to best ensure the individual’s properly classified as an independent contractor?  What would you do with this scenario?  And we’ll give you just 30 seconds to think about that and then we’ll come back and talk about it a little bit.

[Music]


Kate Malia:
Welcome back.  So, hopefully, you all put your heads around this scenario and we’ll talk a little bit about some of the things that we’d want to do here.  So, certainly, we’re going to look and see did they have a business?  That makes our life easy.  If they have a business, they have an actual corporate company structure, then we’re paying them as a vendor through their business and we’re pretty clean.  Some of the things you’d look at for individual contributor or sole proprietors would be LinkedIn, business cards, letterheads, websites as we talked about.  Are they representative of a consulting firm?  Do they have clients?  Do they have other clients that they’ve worked for that can provide some recommendations there?  And Bridget and Cathy, pipe in if you have any thoughts on what you would do with this.

The relationship:  We’re going to document the solicitation process so it doesn’t – as Dave and Bridget are going to talk about in a minute – doesn’t have to be huge, but we want to document how did we get this person?  How is it this person?  We chose this one to write this report.  What is their expertise?  What do they have?  Is there a proposal?  We’d like to see even if it’s a short write-up.  “Here’s what I propose to do.  Here’s how I’m going to – what I’m going to charge.  Here’s when it’s going to be due.  This is how I’m going to accomplish this work?”  Do we agree?  Is this right?  Do we have anybody else that’s in the wings that could do this work?  They may be the only expert on the migratory paths of Canada geese and we need to use them.


The documentation should talk about the scope of services, deliverables and deadlines, not how they're going to get this done.  Preference for flat or project billing, if possible, and appropriate allocation of expenses and then what’s the invoicing requirement?  And we’re going to see.  Dave and Bridge are going to take us through some of those steps as well.


So I’m sure you had all of these things as you looked at this scenario and please ask questions as we now will be looking at them at the end.  So Dave and Bridget are now going to take us through these steps and the documentation that you need to actually engage an independent contractor.

Bridget Beelan:
Once it has been determined that a vendor has been properly classified as an independent contractor, there are certain documentation requirements that we need to ensure that we have prior to engaging them.  When the independent contractor is an individual or sole proprietor, there are two types of required documentation.  The first is the Independent Contractor Services Form or a campus equivalent form.  This form is used to document the criteria utilized for classifying the person as an independent contractor, the independent contractor’s citizenship status, the description and dates of services to be performed and the maximum amount to be paid.  This form is utilized by the AP purchasing department to establish purchase orders.
This next slide shows the Independent Contractor Services Form, which is available on the RF portal.  Some campuses, however, have developed their own form which captures similar information which is equally acceptable.

Dave Martin:
The other documentation requirement when the independent contractor is an individual or sole proprietor is either the Working Relationship Form or the RF standard independent contractor agreement.  These documents are utilized to meet the RF requirement of notifying the vendor of their status as an independent contractor when the fees and expenses are expected to exceed $600.00.

This next slide has the RF’s Working Relationship Form, which is available on the RF portal.  Some campuses have developed their own forms which capture similar information.  Regardless of whether the Working Relationship Form or the RF standard independent agreement is utilized, they need to be signed by both the vendor and the campus operations manager or designee prior to any services being performed.


Now let’s talk about the procurement instruments that can be used to enter the binding agreement with the independent contractor.  The procurement instrument should outline the scope of work, the term of the agreement and the maximum amount to be paid to the independent contractor.  The procurement instrument can be either the standard RF purchase order, a formal contract or the RF independent contractor standard agreement.  The RF purchase order is the least preferred if it’s a high dollar agreement or the work being provided is complex and has several deliverables.


The formal contract is usually provided by the independent contractor and would need to approved by RF Legal prior to engaging the contractor.  The RF independent contractor standard agreement is the preferred option because it has already been approved by RF Legal and provides the best protection of the Research Foundation’s interests, including ensuring that the independent contractor carries insurance.

Bridget Beelan:
Dave, what would be the best course of action if it was brought to somebody’s attention that an independent contractor doesn’t have insurance or they're not meeting the minimum requirements?

Dave Martin:
As I mentioned, the RF does require that independent contractors carry certain levels of insurance, and if a campus has an independent contractor that’s not insured, the Campus Business Office can contact Judy Burns in the RF Central Office Finance, and she can work with them to get them insured.  She’s done that before for several independent contractors, and the cost of insurance is relatively inexpensive.
Bridget Beelan:
Okay, great.  Thanks.

Dave Martin:
Another type of independent contractor that are commonly used at campuses are guest speakers or lecturers.  The project directors may elect to pay their expenses plus an honorarium or just pay the honorarium.  Any honorarium payments to SUNY employees must comply with SUNY policy.  It should be noted that honorariums cannot be paid to RF employees.

Bridget Beelan:
When engaging independent contractors, campuses need to ensure that they follow the RF bids and proposal requirements.  RF policy states that no bids are needed if the engagement is going to be under $50,000.00.  However, campuses still need to perform a reasonableness of price analysis and should periodically review the pricing and quality of services being provided, especially when the same independent contractor is used repeatedly.  When the services provided will be over $50,000.00, a minimum of three written or verbal bids are required.  If the cost of the services will be $100,000.00 or more, then the bids must be written.

Dave Martin:
There are certain circumstances in which bids and proposals would not be required when engaging an independent contractor.  For example, if the procurement is being made using an established New York State contract or through a purchase consortium such as E&I, then bids would not be required.  Procurements up to $200,000.00 being awarded to a certified small or minority or woman-owned business would also be exempt from competition.  And, finally, purchases that qualify as either a sole source or single source procurement would be exempt from competition.


The most common procurements that are exempt from competition and the ones that we receive the most questions on are single and sole source procurements.  A procurement would qualify as a sole source procurement if the product or service being procured was so unique that the requirements could only be met by one contractor.  A procurement would qualify as a single source procurement if certain limited circumstances are met that justify procuring without competition.  All single and sole source procurements that exceed $50,000.00 require a completed Single Sole Source Form documenting the detailed circumstances that make the procurement exempt from competition.  The form also requires a fair and/or reasonableness of price analysis and requires a certification from the PI or campus operations manager or their designee that the procurement does not violate the RF’s conflict of interest policy.  The completed form should be maintained in the campus purchasing records.

Bridget Beelan:
In instances where the selection process of the independent contractor was competitive, campuses should ensure that the process is properly documented.  This would include the names of all vendors solicited, the amount bid by any vendors that submitted bids and, most importantly, documentation of the evaluation process used.  This would include the reason the particular vendor was selected, the areas considered such as expertise, technical qualifications, references and pricing.


Prior to setting up a purchase order or processing a payment to an independent contractor, campuses should ensure that they have a record in the RF supplier file.  For new suppliers an IRS form W9 is the required form in which the independent contractor discloses their tax identification number.  The independent contractor’s W9 should be attached to the header level of their supplier record and they should be coded with a contractor classification type in the RF supplier file.


Some final notes on payments to independent contractors are that the payments for their services should not be made until the services have been completed. Installments are acceptable, but the final payment should be held until all agreed-upon deliverables have been met.  It also should be noted that any requests from the independent contractor to be reimbursed for expenses not included in the established fees and not receiving prior approval should be questioned and would require project director approval and perhaps a contract modification.

Dave Martin:
Bridget, I know at your campus you really stress the importance of documentation.  Can you explain some of the types of documentation that the departments provide you and how it makes things easier?

Bridget Beelan:
Gladly.

[Laughter]


To support the use of any independent contractor at any given time, I always ask for a resume, a copy of their business card, letterhead, how they’ve been paid, as we’ve talked about, which supports the fact that they are in business for themselves or that they can hold themselves out to the public and a price justification even if it is under the $50,000.00 just to make sure that we are paying a fair and reasonable market price.  And they can justify that with a print from Indeed.com, Salary.com, National Bureau of Labor Statistics, comparisons from other people in the same market if they’ve talked to several other people, and that just backs up the fact that we’re paying a fair rate because we can’t be experts in every area and know what’s a reasonable rate.  I just want to reinforce that each independent contractor is different and they are evaluated on a case-by-case basis as Cathy stated earlier.  But the more information we have up front it is a lot easier for us to make the decision at that time instead of having to go back and forth to ask for more information, which slows down the approval process.  So it’s in everybody’s best interests to get the approval process in place, so the more than people such as Cathy and myself can be provided with up front to make the right decision is greatly appreciated and most helpful.

[Laughter]

Kate Malia:
Indeed, the Three Ds.  Document, document, document.  All of our compliance Learning Tuesdays have a similar theme, and it just helps even down the road if you're going and you have a few years down the road an IRS scrutiny to remember what you’ve done, why you made the determination and that you’ve done due diligence in making that determination.  Nobody wants to do the wrong thing. Everybody is struggling, as we said in the beginning, with this issue because it’s not just a cut-and-dried clear-cut thing all the time, especially in our world with the complexities that we deal with every day.

Bridget Beelan:
And just a side note:  The more information that we have up front we can actually better document why we made that decision if it ever is subject to an audit.  Anybody could randomly look at it and have the same information.  So really each set of paperwork should stand on its own, so the better we document each set separately, anybody should be able to pick it up and know why that decision was made at that time.
Kate Malia:
That’s a great point because we might win the lottery.

[Laughter]


So we do have a question that I will pose to the group here and it is whether campuses can use their own forms.  And I don’t know if Cathy and Bridget, you have particular experience with this or want to comment on some of the forms that we have talked about in the presentation.  Can they be modified and used at a campus level?

Cathy Baker:
I know on our Working Relationship Form, we ask if – we’ve changed it and ask if somebody is a Research Foundation employee or a SUNY employee.  Otherwise, we use the same form the Research Foundation has.  That’s the only modification we’ve made.

Bridget Beelan:
We have our own form.  It’s the Independent Contractor Prior Approval Form, which it still captures the same information.  Page 2 is the IRS 20 questions to use as a guideline, but ours includes the scope of work, the term that they're going to do the services, the rate of pay, where they're going to be performing the services so we know they're not on campus.  But it still contains the same information so we’ve adapted the RF forms for UAlbany’s purposes.

Kate Malia:
And we do have another question here about SUNY employees and you touched upon that, Cathy, in your form that you're asking up front if they're a SUNY employee at your location.  I think you both have similar practices of no-go for that one if it’s at your location.  You want to talk a little bit?

Bridget Beelan:
Okay.  Albany, typically if you are a SUNY Albany employee, you cannot be an RF Albany independent contractor.  If there was a SUNY New Paltz employee and they wanted to be an RF Albany independent contractor, that would most likely be okay.  We’d have to look at it, but it’s typically at the same campus.  It’s typically – I can speak for Albany – not allowed because what they would be doing as an independent contractor is mostly likely very related to their SUNY employment, which is a whole other topic which you’ve done so it’s a sticky area.

Kate Malia:
You particularly with some of the audits that you’ve had at your campus have demonstrated though it’s a different agency, they look at the person as a whole.  They really are not going to necessarily see oh, this work that they’ve done on my campus as an employee of SUNY and we’re a separate employer at the RF.  It’s very hard, I think, to make that determination when you're looking within your campus.  The other things that you should be mindful of is you don’t want to be perceived as skirting extra service rules or other policies and procedures that we have out there.  If you have a SUNY employee that is looking to do some independent contractor work and not be an employee paid because you can certainly pay as an employee within our policies and procedures, there may be some things on the SUNY side that are restrictive in the public officer law, things like that.  So any of those situations that would come your way I think it’s very prudent to say at your campus location I can’t see when it would work, why you would ever have that that would actually meet the test for both employee and independent contractor on that side.  And if you're doing it intercampus, you’d certainly want to scrutinize very carefully and make sure that it does support that relationship to protect the individual as much as the RF because that person does not want to have any kind of down-the-road IRS audit circumstance where they're going and they're having to explain how they got a 1099 from one and a W2 from another.  So it’s as much to protect both parties that you want to really, really scrutinize those situations.

So thank you.  Any other closing remarks from the group?  I think this has been –

Bridget Beelan:
Document, document, document.

[Laughter]

Kate Malia:
Document, document, document.  If that’s as exciting as we get here, then I don’t know what that says about us.

[Laughter]

 
But thank you very much for joining us.  Please take two minutes and let us know what you thought of today’s program but completing the exit survey.  If you registered in advance, you will receive a link to the survey and an email very shortly.  However, if you did not register, we still want to hear from you, and I encourage you to use the link on the Live Stream web page you are on right now.  As always, your feedback is used to improve future programs.  The next Learning Tuesday program is scheduled for February 25th and is entitled “Diversity, Inclusion and Implicit Bias in the Workplace.”  As always, we encourage you to attend so register and mark your calendars.  Thank you again and have a great day.

[Music]
[End of Audio]
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