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Learning Objectives:

· Recognize the value of a consistent process of internal review

· Be aware of relevant policies and procedures

· Be aware of roles (Management, Compliance, HR/ER, Audit, Letgal, Investigator)

· Review the process for investigating complaints

· Understand the basic expectations - Investigative do's and don'ts
Laurel McAdoo:
Good morning and welcome to Learning Tuesdays.  My name is Laurel McAdoo, HR associate for the Research Foundation at Central Office, and I will be filling in for Caroline Matisky while she tends to her new baby girl.  Today’s Learning Tuesday is on conducting workplace and discrimination investigations.  It will be a panel discussion led by our very own Chief Compliance Officer Joshua Toas.  Joining him will be Barbara Pell from Central Office, Mike Koenig from Hinckley Allen, and Joan-Marie Dowling from Dowling Law.  Nothing in this presentation constitutes legal advice.  It is intended to be an overview of investigations.  Every case and situation is fact-specific and depends on numerous variables.  The views and thoughts here are Mr. Koenig’s and Ms. Dowling’s alone and not necessarily those of their firms.  
Panelists will address as many of your questions as they can during the next hour and a half or so and, as always, I encourage you to submit your questions to be addressed live.  You may either call or email the studio.  Email the studio at Studioa@hvcc.edu or you may call 888-313-4822.  This information will appear on the screen periodically throughout the session.  Also a link to the very brief exit survey is already posted on the Live Stream page, so after the program concludes, please take two minutes and complete it.  Your feedback helps us improve these programs, so please share your reactions with us.  Today’s program and all Learning Tuesdays programs are archived and available on the RF website soon after the live event, which means you have access to these training resources on demand anytime you need them.  Be sure to tell your colleagues who are unable to join us today that they can access this program as soon as noon today just by visiting the web page you are on now.  With that, I am proud to turn the floor over to Mr. Joshua Toas for today’s programming on conducting workplace and discrimination investigations.

Joshua Toas:
Thank you, Laurel.  Welcome to “What People Need to Know About Internal Investigations.”  Two years ago, the RF made a concerted effort to highlight our ethics hotline.  Consequently, the number of concerns brought to our attention has increased.  In order to assist with monitoring our hotline, we updated relevant policies and the review of allocations became a primary responsibility of the Compliance Office.  Since our new policy was implemented, we’ve identified a few areas that require clarification in order to better implement our process.  Our hope today is to clarify some misconceptions and to help broaden your understanding of the value and importance of the internal investigation process and help manage expectations and outcomes.  To do that, real heavy lifting today.  I have a panel that has significant experience in this area.

First, we have Barbara Pell.  Barbara serves as the RF’s Manager of Employee Relations and Affirmative Action, and she has conducted numerous human resources-related investigations throughout the Research Foundation.  We also have Joan-Marie Dowling, RF’s outside labor and employment counsel and name partner of Dowling Law.  Joan-Marie has been involved in numerous internal investigations as a private attorney and as a former member of the RF’s legal team.


Last, we have Mike Koenig, a partner with Hinckley, Allen & Snyder.  Michael specializes in litigation, white collar defense and government investigations.  He’s a former federal prosecutor at the Department of Justice and has been advising corporations and conducting internal corporate investigations since he joined private practice.  So I want to start with you, Mike.  There’s a lot of different misconceptions about what internal investigations can do and what they offer an organization. And I think to start off we’d really like to talk to people about the value of an internal investigation. So from your perspective as someone who represents corporations, what do you think are some of the values of conducting internal review.

Mike Koenig:
Well, let me start, Joshua, by defining what I think an internal investigation is.

Joshua Toas:
Great.

Mike Koenig:
It’s whenever a company has a problem or a situation that they want to be reviewed.  Now, some organizations will have an internal group, an in-house counsel’s office or a human resource office or a finance office that will do it themselves.  And sometimes the nature of the problem makes it such that they will go to an outside law firm and they will hire that outside law firm to do an internal review of that company’s situation, circumstance, problem, whatever words you want to use.


The other thing that’s important to remember is what triggers an internal investigation, and it can be primarily one of two things.  It can be an outside agency looking in, for example, a subpoena from the New York State Attorney General, State Comptroller, Inspector General, Joint Committee on Professional Ethics, the Joint Commission, the J-Co, the US Attorney’s Office.  An outside entity may serve a subpoena because they're aware of a problem and you then want to see what’s going on in your company parallel to that outside inquiry.  


The other type of trigger to an internal investigation is you in-house realize something’s wrong.  Nobody outside’s asking but for whatever reason, whether it’s a complaint from another employee or just something you have come across in reviewing documents and see there’s a problem, you decide as a company this needs to be reviewed.  So those are the triggers for an internal investigation.  


Now, the benefits for an internal investigation primarily are to understand what happened.  We have a situation. What happened?  What led to that situation?  What are the consequences of that situation?  Who caused that situation?  And by “situation” I think I’m being euphemistic.  I think the real word is “problem.”  Internal investigations typically arise when there is at least the potential of a problem, and an internal investigation helps define the scope of that problem. Is it massive?  Do we have corporate-wide corruption or is it an isolated incident caused by a one-off employee in a one-off situation?

And then the other thing an internal investigation helps define is what’s the nature of the problem?  Is it potential criminal?  Is it potential civil?  Is it potential regulatory?  Or is it just something that as a company we don’t want to happen?  So one of the benefits then drawing back of an internal investigation is to understand what happened.

Joshua Toas:
So, Mike, once we have an understanding and once we’ve gone through, we’ve looked at facts and we’ve compiled information, why, Joan-Marie, is this a benefit to the employees or management of a corporation?  Obviously, you want to understand what’s happening, but what does this show people and how does this create a better environment for us?

Joan Dowling:
Well, I think actually it’s beneficial in a number of ways.  One, it really supports good decision-making internally to determine or to assess what’s actually happened.  Once we have the facts, then we can make decisions about existing employees.  Should disciplinary action be taken?  Should termination of employment happen?  But the other piece that happens externally, we can rely on a good investigation as a defense in harassment cases, and it can also help us defend against retaliation claims, which are one of the most significant areas for exposure for employers.

Joshua Toas:
So, Mike, you mentioned earlier that a trigger can be an external investigation:  Inspector General, Attorney General, whatnot.  If we have a really robust internal review process, how does that benefit us when we’re dealing with an outside entity that’s looking at what we do?

Mike Koenig:
I think what it allows you to do is speak intelligently and credibly to an outside reviewer:  Attorney General, Inspector General.  Whenever you're talking to an outside agency who’s investigating – because that’s what they do.  They investigate.  I think the hallmark of being able to speak with them is being able to be credible.  You want to be able to help educate them about what the problem is, and sometimes it’s a matter of falling on the sword and saying, look, we had this major problem, but you want to be credible.  I think a mistake that a lot of companies make is the minute they get a request from an outside agency, they start answering questions.  They haven’t reviewed documents.  They haven’t reviewed emails.  They haven’t spoken to their people, but they're saying what sounds good.  

And typically what happens is there are emails out there or documents out there that may cut across what the first thing is.  Now you’ve got a second set of problems, which is you’ve now told an incredible story or one that’s not completely accurate to the outside investigators who will then jump onto that and use that as another tool to go after that you're kind of obstructing their investigation by lying.  So, again, I think the most important thing and the reason why investigations have to be done the right way – and we’re going to talk about this later, I know.  But they have to be done the right way because you want to be credible when you're talking to the outside regulators or a prosecutorial agency.

Joshua Toas:
So, Barbara, we talk a little bit about credibility.  From a human resources perspective, what type of credibility or confidence in the system does a robust internal investigation process create for employees in the organization?

Joan Dowling:
Well, I think that if you have a good, solid investigation, it’s showing that the organization is responsive to an employee’s complaint.  It also identifies inefficient processes that may be happening in an organization, things like that.

Joshua Toas:
Great.

Mike Koenig:
It helps make the organization better, ultimately, and that’s important for the future because, for example, let’s assume you get over a hurdle with the state regulatory agency and two years later they look at you again.  If they see that you are a company devoted to making things better – look, no organization is perfect, Joshua.  I don’t care what the size of it is.  No organization is perfect.  But you want to be able to say to the outside world, look, we are going to have problems.  What’s important is how we deal with those problems, and we deal with those problems in a credible, meaningful, substantive, serious way.  That’s going to help carry the day when future problems arise because in an organization of your size or the statewide system you are going to have problems.  That’s just a fact of life, so I think I think it becomes more important or certainly equally important how do we deal with those problems when they arise?
Joshua Toas:
So that’s a great – go ahead.

Joan Dowling:
And I did have a question for you, Joshua, since you are the compliance officer.  As you're looking at the value of an investigation, obviously, identifying a problem early is a big key to an investigation.  How do you see that as helping with risk management?

Joshua Toas:
Oh, the earlier you can identify problems and understand where the risks are in your organization, the easier is to create an internal control or a mitigator against that risk.  So no business can succeed without taking some level of risk, but when you have an allegation of misconduct, misconduct or fraud or violations of policy are not the type of risks that are generally accepted.  So if you can put some controls in place to monitor that activity, you're going to be in a much better place.  You're going to hopefully be in a position where you don’t have inspectors general and attorneys general investigating you or other people.  You're really going to be in a much better standing and, frankly, from my position you're creating a culture of compliance so it’s important that we do these things.
Joan Dowling:
So from an HR perspective it’s really good to have risk management or the Compliance Office involved.  It’s also good to have outside employment counsel involved to help you mitigate that risk.

Joshua Toas:
That’s a great point, so let’s talk a little bit about our policies and procedures in this area and I want to start with –

Mike Koenig:
Can I just add one quick thing, Joshua …

Joshua Toas:
Sure.

Mike Koenig:
… before we move onto that topic.  Two things:  First of all, problems don’t go away.  So what you all were saying about jumping on the quickly, that’s important.  In my experience problems do not go away.  You know the mountain and the molehill story?  If you have a problem, it is better to address it and nip it in the bud because if you try to sweep it under the rug or ignore it, it will only grow and cause greater problems.

Joshua Toas:
Good advice.

Mike Koenig:
The other part of an internal investigation that’s important is sometimes it also enables the company to defend itself, to fight back.  Sometimes the government – now, this again, now I’m putting on my pure defense lawyer’s hat – but an internal investigation sometimes will reveal that the government theory of the case, the government fraud or whatever the government thinks is happening is not, in fact, what’s happening.  So very often internal investigation can be to give ammunition to the company to say, “Government, you're wrong here and here’s why you're wrong.”  That’s important.  It can’t just be “You're wrong, you're wrong, you're wrong.  You're overaggressive.  You're overzealous.”  It can be, “We don’t believe your theory is correct, Government, and here’s why.  We’ve done an internal investigation.  Here’s what we have found and here’s why we think you're wrong to be looking at us.”  So I don’t want you to think an internal investigation is just then going to be the company throwing itself on the sword.  Very often and, quite frankly, more often than you would think a good, credible internal investigation can, in fact, punch holes in the government’s theory of a case.

Joshua Toas:
So I think every one of the panelists has talked a little bit about the process, following the process.  So let’s talk about the procedures that guide us, and I want to start with you, Joan-Marie.  If you could, talk about some of the relevant policies at the Research Foundation, the general policies that guide us, and then we can talk a little bit about the human resources policies, the EEO policies.

Joan Dowling:
Absolutely.  We’ve talked a lot already about how internal investigations can really help when you're working with outside agencies that might be looking at what you're doing.  And in my experience with the EEOC or the state division at the Department of Labor, they really expect that a process is going to be fair and that if you have procedures in place that you're going to follow them.  

At the Research Foundation I would say that among the more significant documents that we work with are the Code of Conduct, the Fraud and Whistleblower Policy, the Conflicts of Interest Policy and the EEO policies that Barbara can speak to more specifically.  The Code of Conduct sets forth really the expectations not just for RF employees but RF representatives generally, and it is sort of an umbrella document, too, because it incorporates by reference the Fraud and Whistleblower Policy and the Code of – excuse me – the Conflicts of Interest Policy.


I think one of the misperceptions that people have is with respect to the scope of the Fraud and Whistleblower Policy, so I just want to talk about that briefly that it doesn’t limit itself just to fraud but really much more broadly incorporates really an intentional violation of RF policy.  So the Fraud and Whistleblower Policy and the procedure that accompanies that, in fact, really does govern the vast majority of investigations that Human Resources and other parts of the organization, their investigations.

Joshua Toas:
So let’s talk so I think that’s absolutely true that our Fraud and Whistleblower Policy was meant to encompass really any violation of RF policy that comes out to be intentional but there are some exceptions in there.  And, Barbara, let’s talk a little about the EEO policies and that process and which procedures are relevant.

Barbara Pell:
The RF’s Equal Employment Opportunity Policy is the overarching policy that prohibits discrimination in employment based on the basis of many protected traits, including race, color, religion, sex, gender identity and a whole host of other traits that are protected by federal, state and local law.  And so that is the policy that we look to when we’re talking about an HR discrimination complaint.  And the procedure that we follow is the procedure for resolving allegations of workplace discrimination.  And if there is a complaint that includes one of those protected traits that I just talked about, we would follow this procedure.  And the procedure allows for an informal versus a formal process, and I know Mikes probably wants to talk about this, but it does allow for an informal process where employees can elect to work with either their supervisor and HR or maybe just HR to try to resolve concerns of discrimination or harassment or retaliation.  More often than not – and do you want to comment on informal before I move onto the formal?  This came up last week.

[Crosstalk]

Mike Koenig:
I was only laughing because we talked about this before.  Whenever I’ve given presentations like this and speak to any clients or organizations, I ask people to walk away with two things.  I’ll give one of the lessons right now.  If you learn nothing else over the next hour and a half, there is no such thing as an informal investigation by any state or federal regulatory or prosecutorial agency.  Typically investigations will start by an investigator calling a midlevel employee and saying, “I’m So-and-So from the Department of So-and-So.  I have a few questions for you.”  Well, is this serious?  “Oh no, it’s not serious.  I just have a couple questions where something came to our attention.  We’re just trying to figure it out.”

Joshua Toas:
Right.

Mike Koenig:
There is no such thing as an informal investigation.  I don’t care how innocuous the call seems.  I don’t care how nice the investigator is.  I don’t care how diligent the employee wants to be and cooperative the employee wants to be.  When a call comes in from a state or federal regulatory or prosecutorial agency, it should be taken as seriously as if there is a subpoena or a search warrant or an indictment.

Joshua Toas:
Right.

Mike Koenig:
So that’s Lesson 1 so that’s why we’re laughing about that.

[Crosstalk]

Barbara Pell:
And so the – 

Joshua Toas:
Let me just jump in here for a second and say we’ve talked – I just want everyone to understand what we’re talking about.  So on one hand we have a Fraud and Whistleblower Policy and a procedure for investigating fraud and misconduct, and we also have our EEO policies and there are specific procedures for investigating those types of things.  So for Research Foundation employees, the majority of investigations or allegations are going to be investigated pursuant to our Fraud and Whistleblower Policy with the exception of things like harassment and discrimination where we’ll follow this other set of policies.  

And let’s move aside a little bit from formal versus informal.  I think all investigations require certain basic things.  One, as far as I’m concerned, is flexibility so the people involved in the investigation need to be flexible in how they conduct the investigation.  Communication so I want to talk a little bit about communication and the importance of the overlap between these policies.  And I think, Joan-Marie, maybe you can start us off about where there can be some confusion and how we can overcome that confusion.

Joan Dowling:
So particularly in HR investigations there can – we can see that overlap between the EEO policies and other policies.  In particular, I think the greatest example of this is bullying, a bullying allegation or a some sort of interpersonal conflict.  Typically when we start off, we won’t necessarily know all the details and neither will the employees themselves, and we’re trying to figure out what is the right approach.  And, really, the determining factor is frequently whether there’s a protected trait involved, and Barbara had talked a little bit about a few of those as sex and race, national origin and any number of different protected traits.  If an individual thinks that they are being treated differently because of that, then typically it would go to the office that’s responsible for EEO compliance, typically the Office of Diversity and Affirmative Action or Diversity and Inclusion at the campus.  But in other cases it would go to Human Resources and through the Compliance Office, which would manage complaints under the Fraud and Whistleblower Policy because bullying would be or potentially could be a violation of the Code of Conduct and then also the Fraud and Whistleblower Policy.

Joshua Toas:
So is the largest distinction, you know, when we talk about conducting the investigation.  At the Research Foundation is the biggest distinction who’s responsible, ultimately, for the investigation between the two procedures, whether it’s the Compliance Office or Employee Relations?

Joan Dowling:
I think that’s a significant distinction although we do find that investigations sometimes are conducted jointly or there might be a preliminary review by one office or the other and then it may be referred over for investigation.

Joshua Toas:
So, Barbara, what do you think that if you're at a campus and you receive an allegation of some type of misconduct, and let’s say you're the ER representative at the campus or just a supervisor at the campus.  What’s your first stop?  How should you handle it and who should you talk to?

Barbara Pell:
Well, I might try to decide what type of conduct it is, whether it clearly is a workplace issue or a discrimination issue.  And if it were, let’s say, sexual harassment, I would definitely as the Employees Relations person, contact the Office of Diversity and Affirmative Action.  I would also contact the Human Resources Office to make them aware of it.  At the same time, I would be contacting you to let you know that there way.

Joshua Toas:
So what if you're not sure.  You receive an allegation, Joan-Marie, and you're not really sure what it is.  How can the Central Office help, whether it’s Human Resources, Employee Relations, Compliance, Legal, Audit?  How can we help the campuses understand how to proceed?

Joan Dowling:
Well, I think the easiest answer is communication, speaking with one another.  I think we don’t have to be stingy about our communication when it comes to reaching out to Employee Relations or Human Resources, to Diversity Offices and to Compliance and Legal. I think in cases we often get a group of people together to look at a particular situation from a variety of different places and Compliance, Legal and Employee Relations can work together to determine where is this best placed?

Barbara Pell:
I like the team approach.  I think that works really well.  To have one person deciding what it is is probably not going to be the best choice.  I think having the Compliance Office, the Human Resources Office and the Affirmative Action Office involved and any other necessary stakeholders is really important to the process.

Joshua Toas:
Yeah and I’ll tell you that the reverse is true.  Rarely has a situation come up, at least at the Research Foundation, that involves an allegation of misconduct – and let’s just assume it’s substantiated – where I don’t reach out to Human Resources or Employee Relations to get some input.  Even if it is unrelated to discrimination or harassment, you always want to make sure that we’re following all of our rules and policies.  And, obviously, you have to take confidentiality into account and protect people’s privacy.
Barbara Pell:
Absolutely.

Joshua Toas:
But you really can get better information when you're collaborative about it.

Mike Koenig:
I think that’s right and one of the things you said, Joshua, that I want to draw back a little bit because you're talking about the specific RF policies, but I think it’s important in thinking about how to respond to investigations generally is there has to a robust policy that’s followed and I think that’s what’s important.  How the details of it get worked out or the things you were all just talking about, which are critical.  But what outsiders will look at is does this organization has a robust policy that’s followed?  It’s not enough to have a policy book on a shelf.  I once went into someone’s office and I asked for their policy book.  The answer was, “Well, it’s around here somewhere.”  And when I finally found it, it was the first time it had been opened since I think it had been published because no one was really following it or using it.  

So outside regulators, the ones we talked about earlier – state agencies or federal authorities – they're going to want to know what your policy is.  Is your policy followed?  Is there somebody who’s in charge of your policy because one of the factors that outsiders – and by outsiders now I mean the regulators, the prosecutorial agencies – they're going to look at, if they're looking at your company, did they have a policy?  Was the policy followed?  Is the policy taken seriously?  And if all those things happened, the company may be able to work itself out of whatever problem it’s in.  Now, there may be some individual wrongdoers, but one of the factors that every single government agency that I’ve ever dealt with looks at is is there a policy?  Is it followed?  Has the organization done its very best to adhere to its policies?  And that’s really important from the company standpoint.
Barbara Pell:
That’s an excellent point.  I think that we made a move several years ago to put all of our policies and procedures out on our public website, and I think it’s been integral in understanding – for our campuses to understand what we do follow.  I think it also goes back to the point that Joan-Marie made earlier about State Division of Human Rights and EEOC claims, that they look for – when we’re doing position statements, they're looking for what policy did you follow?

Mike Koenig:
And that’s another thing internal investigations actually help going back to your very original question at the beginning:  What’s the benefit of them?  Very often internal investigation will help you strengthen a part of your policy an outside regulatory agency will want to see.  Here was a weakness you had.  You had a problem.  Have you fixed that weakness in your policy that led to the problem, and if you have, they're going to look upon you more favorably.

Joan Dowling:
And I would just add to that by saying that not only are they looking for robust policies but they're also looking to see are there procedures and are you following those procedures?  So, for example, if the procedure requires a referral to the Compliance Office, they're going to look to see have you done that?  And an investigator, if you don’t do that, if you don’t follow that, either the investigator or plaintiff’s counsel, they're going to hammer you as to why you're not following your procedure.  And if it looks like you're not following your procedures and there’s the perception or there can be the perception that there’s been a rush to judgment, and that can undermine the employer’s case in litigation.

Barbara Pell:
I think an excellent point that goes along with what Joan-Marie said is when we recently did Operation Excelsior in response to an OSC audit, and we created new policies and procedures that fixed inefficient processes and procedures.

Joshua Toas:
In that regard, we definitely have looked at some policies post an investigation to see whether the policy itself needed to be updated.  On a number of occasions we have, in fact, updated a policy because we found there was a little bit of a hole or a gap, that the policy didn’t go far enough in making it clear what people needed to do or not to do in order to be an effective control over that risk we talked about earlier.


So we’ve mentioned a couple of times the triggers for an internal investigation.  There can be a lot of them.  It can be a casual conversation with a colleague or a supervisor.  It could be an actual complaint to a supervisor or to Human Resources, the Audit Department, senior management.  It could be an allegation that comes in through the RF’s ethics hotline.  So Joan-Marie talked about the importance of referring it to the proper place, so again, under the Fraud and Whistleblower Policy it may be the Compliance Office, and under the relevant EEO policies, it may be Employee Relations.  Why is that so important, Mike?  Why is it so important that we actually have a process in place and an individual who’s responsible?

Mike Koenig:
Because these things can spin out of control and when you, again, it goes back to what I said earlier.  When you are speaking to whoever the decision-maker ultimately is, whether it’s an in-house one or you’ve got to talk to a regulator from the outside, you want to be able to speak to them credibly.  And they don’t want to hear, “Well, I thought that was job.  Well, I thought she was looking at that.”  You want to be able to speak with clarity and with credibility as to what actually happens, so I think that’s why you need somebody in charge.  It’s like any organization.  At some point, somebody’s going to have to make a decision, and that goes a long way to helping convince the outside regulators that this company is on top of the situation.

Joshua Toas:
What about documentation?  I think that most offices are probably not in a position to have a proper system of documentation for these types of allegations that come in.  So Human Resources obviously has a system where it documents employees.

Barbara Pell:
Absolutely.

Joshua Toas:
Lawyers often have filing systems that are case management systems, our Compliance Office.  So is that an important aspect being able to document these things?

Mike Koenig:
Documentation is important because otherwise you're relying on people’s memory, which is always faulty.  Now, documentation is only as good as what people write down.  Very often – and I know a lot of defense attorneys who have made a career out of looking at FBI reports, for example, which simply are not what the witness may have said.  And the witness will look at the report and say, “I never said that.”  So again, I’m not picking on the FBI because it could be anything but …

Joshua Toas:
I’m leaning more towards the documentation of the process.  In other words, we have identified two offices in our organization, either Human Resources or the Compliance Office, as the lead or owner of the process for investigating an allegation of misconduct.  And I think one of the real reasons behind that is that we have a process for documenting what we find.  So there’s a systematic way to go about appointing an investigator, following a process to conduct that investigation, conducting a fact-finding, getting documents, bringing them in, storing them, centrally monitoring them and communicating them.

Mike Koenig:
That’s important because that shows you're following your process but there are two aspects of it.  One is following a process.  You're certainly going to want to do that.  You certainly want to memorialize you did that because that shows that, in fact, we have our policy and we now have adhered to that policy.  But the second part of it is the substantive part of it because, again, let’s go to the regulatory agency.  They're going to want to make sure you followed your process, but at the end of the day, they're also going to want to know if your substantive response is credible and believable.  So you're going to also have to document what, okay, you're following your process.  Now what is your process unveiling?  It’s not going to help you tremendously if you follow your process but the substance you're finding is completely inconsistent with the facts.  So you really got to make sure that both tentacles of an investigation are adhered to.
Joan Dowling:
I would say one of the real benefits or real values of having a central repository for these documents and for oversight is to be able to provide some consistency in responses and interpretation of policies.  We find in HR cases that one of the criteria that folks will look at – investigators or judges or juries – will look at in assessing whether there’s been discrimination or harassment is how were similarly situated employees treated?  So if we have documentation that can show when we’ve had this situation, we’ve responded in this way.  When we’ve had a case of resume fraud, we have either refused to hire the individual or terminated their employment.  Then if we have something special about this case – an individual has made a disclosure of a protected trait that maybe we’re concerned about or has filed a complaint that we’re concerned about – we have a defense if employment action has been taken because we can show in the 20 cases that we’ve had over the past however many years this has been the process and we’ve taken this response.  And I think that can be a really, really valuable tool in combating a retaliation complaint.

Barbara Pell:
And when we’re working with campuses, with campus Affirmative Action offices and Employee Relations offices, we talk about that very frequently when Joan-Marie and I are speaking with them about keeping good documentation, substantive documentation and the fact that we’re always going to be asking them how are other people treated when you may have disciplined them through the progressive discipline policy?

Mike Koenig:
This is a high-level concept the word I’m about to use, but I think it goes to what we’re all talking about today both internally and also when outsiders are looking at it and that’s the culture.  What kind of culture is created at this organization?  So, for example, if the Attorney General were to serve a subpoena on you for some type of a case, one of the things that prosecutors will look at or regulators will look at is what is the culture of this enterprise?  In the past have they done things correctly?  Because if so, it gives more credibility to the fact that you're doing things correctly now.  And what I think all of these things we’re talking about – the policies and how you handle it and where it goes and who’s in charge – pretty much everything we’ve talked about over the past 30 minutes ultimately, I think, goes to the culture of the organization.  And you can’t underestimate the importance that outside regulators  or prosecutors will look at when they're assessing what to do in a particular situation.

Joshua Toas:
So we’re going to – 
[Crosstalk]

Barbara Pell:
___________.
Joshua Toas:
Oh, go ahead, Barbara.

Barbara Pell:
Okay, no.

Joshua Toas:
We’re going to take a break in a few minutes and we’re going to come back and talk about the elements or hallmarks of a good investigation but, Mike, I want to follow up on what you just said.

Mike Koenig:
Sure.

Joshua Toas:
We’re an organization that has a process for internal investigation, so as someone who represents corporations and defends corporations against regulatory audits or investigations by government agencies, what’s the benefit for us then to have that robust process?  Is it better for us to review an allegation ahead of time or is it somewhat irrelevant and the whistleblower could then go out to an external audience anyway?

Mike Koenig:
No, no, no. You want to stay ahead of the curve.  I always think it’s better to be proactive than reactive, and you want to be able to essentially dictate the narrative, tell the story, tell a credible story.  I’m not saying you create one, but you want to be able when and if those outsiders come to start asking questions, you want to be in a position where you already know more than them because if they know more than you, you are always going to feel like you're running uphill.  You're always going to feel you have to respond before you're fully prepared to respond, and we talked about that earlier.  I think a big mistake corporations make is when they talk too early to the government.  You really want to have a mastery of the facts and the process so when you have those conversations with the outsiders, you know what you're talking about.  So I think it is imperative that when there is this sense that something is amiss, you look into it right away.  So it’s always better to be proactive than reactive, and I think doing it internally if you can initially.  Sometimes you're going to get a subpoena out of the blue, and you're going to have no idea where in the world that came from, and that’s what we always call “crisis mode.”  But, again, crisis should not mean panic.  There still needs to be an organized disciplined process.  There still needs to be people who have handled these investigations before in place, and then you can go forward with starting to get on top of the curve.
Joshua Toas:
But if you do get that subpoena out of the blue, if it’s an allegation that was raised internally first and you followed your process for investigating it and did and then you learn later that you already investigated this, you're in a better position to deal with  the government.
Mike Koenig:
100 percent.  You know what I would do in a situation like that is I would call whoever issued the subpoena and I would start to have by that point a meaningful dialog because an investigation’s already been done and say look, we got your subpoena.  We think we understand what you're looking at.  I can tell you that this arose six months ago or a year ago.  We did a robust investigation of it.  Before this gets too far down the road, can I come in and talk to you?  And we’re willing to share with you what we found so this thing doesn’t become an 18-month investigation and paralyze our business and waste your resources.

Joshua Toas:
So one more comment before we break.

Barbara Pell:
Yeah, I want to go back to an example that Mike gave in the beginning about someone just cold calling someone in a company.  So you would say to that person at the agency, the outside agency, if you didn’t have your facts together, you would say, “I’ll call you back” and get your facts together?  Is that what you're suggesting?

Mike Koenig:
Yes, that is what I’m suggesting.  Now, every employee – you cannot tell an employee not to talk to law enforcement.  That is their choice.  You can’t dictate that.  That could be viewed by some as obstruction when you tell your employees “you cannot.”  It is an employee’s choice whether to speak to them or not.  Now if I’m representing a company and the employees I represent, my general policy is to tell the company who I represent that employees should not.  The policy should be if you get a call from an outsider, you have to refer to your legal department, your compliance department or someone and you’ll get back to them cooperatively.

Joshua Toas:
We talked a little bit about the value of an internal investigation.  We’ve talked about some of the policies and procedures and who’s responsible for guiding us through an internal investigation.  Mike, maybe you can talk to us a little bit about some of the elements of an internal investigation and the important elements of an investigation.

Mike Koenig:
I think the most important thing in any internal investigation is to have a work plan.  What’s going to be done and who’s going to do it?  What is the ultimate deliverable?  Is it going to be your report to the board?  Is it going to be a report to management?  Is it going to be a conversation with outside regulators?  But you want to have a work plan and it’s a flexible work plan.  It’s not written in stone.  That work plan will include such a thing as reviewing documents.  It will be interviewing witnesses.  It will talk about reviewing policies.  What are we going to do to conduct this investigation?  What’s the scope of the work?  What’s the nature of the work and who’s going to be responsible for each task on this work?  
When I as an outside attorney do an internal investigation for a company, we always do a work plan initially and, again, it’s something that’s going to change over time.  It could change on a weekly and sometimes a daily basis because as you investigate things you learn other things and you may have to shift course.  You may have to interview more people or different people or you're interviewing someone who says, “You should talk to So-and-So,” who you didn’t realize so you want to have a work plan.


Another hallmark of a good internal investigation is communication, communication within the team who’s conducting the internal investigation and communication with whoever your contact person is, whether I’m working for the general counsel or the chief compliance officer.  You want to keep them up to date.

Another hallmark of a good investigation is objectivity.  When you hire someone to do an internal investigation, you want them to find out what the facts are – good, bad, indifferent – and let the chips fall where they may.  After that, you may want to build a path to defend the case, but you can’t really do – I don’t think you can do a good internal investigation when it’s got a foregone conclusion or an outcome that has to be reached.  That’s not the purpose because that won’t be credible and, again, come back to one theme that I’ve tried to emphasize today.  An internal investigation needs to be credible.


And then the final point and then I’ll shut up is …

[Laughter]

 
… when you do an internal investigation, whoever you have doing it has to have access.  In other words, if I come in as the outside lawyer and I say I need to talk to your CEO.  “Well, they're very busy.”  Well, I don’t really care how busy they are.  They are an important piece of this puzzle and here’s why.  I need to talk to them.  If you want a meaningful investigative report from me, I need to talk to that person. So outsiders, they do need to have access.

Joshua Toas:
I want to talk a little about one of the points you made regarding the investigation plan.  It’s not uncommon during the course of an investigation, particularly at the early stages or very late stages, where other people whether it’s a supervisor, the complainant, other people want to know where you're at.  What’s going on?  Why are we doing certain things?  Why is the investigator asking certain questions?  Why is the investigator looking at certain documents?  So, Joan-Marie, do supervisors and others have – obviously, they have a right to understand what our process is, but should they be given access to the plan?  What should they be told about the specifics of the investigation?

Joan Dowling:
That’s really going to vary depending on the facts and circumstances of the investigation.  There are times when the investigator needs to be able to hold some of that information back so as to protect the integrity of the investigation.  And that’s really the role of the owner of the investigation, which is usually Compliance or Human Resources or Employee Relations, to manage those communications, to provide the information that management needs to be able to provide the right people and the right documents but to help, to work with the investigator to make sure that disclosures are really being made on a need-to-know basis.  And that’s not just to protect the integrity of the investigation but also sometimes to protect the managers themselves.  You cannot retaliate against somebody on the basis of some protected activity if you don’t know that they’ve actually engaged in that.  So if you don’t know somebody filed a complaint, you can’t retaliate against them, and so there can actually be some real value for managers only knowing certain pieces of this.  And that’s really for the owner to work with the investigator to make sure that the right level of communication is happening.

Joshua Toas:
So, obviously, there’s a lot of different components to an investigation and a lot of different interested parties.  You have the person who made the allegation in the first instance. You have that person’s colleagues and supervisors who may be aware that something’s wrong and that something’s being investigated.  You have the person being investigated.  You have the owner, ER, Compliance.  It maybe Legal if there’s a privileged investigation going on.  You have the actual investigator him or herself and his or her team that are actually conducting the fact-finding.  You have management and you have the board of directors.  So there’s a lot of people that have a stake in what’s happening on any investigation, even the smallest of investigations.  So, Mike, I’m a little curious as to what your thoughts are on the role of management and what they're obligations are and what their role is and how they should conduct themselves during an investigation.

Mike Koenig:
Well, it depends, Joshua.  Like most things, it depends.  And I know that’s not a great answer, but let me give you some examples that illustrate why it depends.  What if the CFO, who is in management, is accused of embezzling money and that’s what the internal investigation has to do with?  Clearly, that person cannot be part of any internal investigation other than being interviewed.

Joshua Toas:
So what’s the CEO’s role in that case?

Mike Koenig:
It depends.  Is the CEO also part of the investigation or not?

Joshua Toas:
No.

Mike Koenig:
Well, the CEO then – and, again, presuming that the CEO is the one who has hired the outside lawyer to do it, the investigative person, the investigator, the law form, whoever is doing it could have direct contact with the CEO because that’s their client.  Very often what happens, though, with companies they will set up a special committee that may include the general counsel, the CEO and a member of the audit committee to oversee the investigation, and those are the people who will be responsible for the interface with the investigator or the law firm.

Joshua Toas:
So it’s the CEO, whoever the CEO has appointed as the investigator.  Again, we have a process so there’s an allegation in your scenario. It’s against the CFO and through our process, it’s an allegation of fraud, so it comes to the Compliance Office.  I, as the compliance officer, have appointed someone to be the lead investigator.  What is the role of the CEO, if any?
Mike Koenig:
At that point, the CEO should really step aside and continue to run the business or the organization.  You, as the chief compliance officer, are now in charge of the investigation.  You have designated an investigator or you have hired an outside law firm to do it, and that should be where the interaction with the case is.
Joshua Toas:
And that’s true regardless of who we’re talking about so CEO here is the supervisor, but it could be anybody in any one of our functional offices or divisions or at a campus and who is a frontline supervisor.  Whatever the case, that supervisor really needs to kind of step back and allow the facts.
[Crosstalk]

Mike Koenig:
Step back.  I really do believe that.  I think at a high level and we’ve done it before in cases.  I’ve met with the CEO of different organizations I’ve represented at a high level update if it’s appropriate to do so, and sometimes it is and sometimes it’s not.

Joshua Toas:
So how often should that happen?

Mike Koenig:
The old answer:  It depends.

Joshua Toas:
Right.

Mike Koenig:
If something catastrophic – if I interview a witness who gives me what is catastrophic information that the CEO needs to know, I would call the chief compliance officer or the general counsel and say I need ten minutes with the CEO and I need those ten minutes today.  If it’s more day-to-day stuff in the internal investigation, the CEO doesn’t need to be bothered with that and shouldn’t be bothered with that.

Joshua Toas:
So Joan – 

[Crosstalk]

Mike Koenig:
But it also depends on the CEO.

Joshua Toas:
Right.

Mike Koenig:
There are CEOs who want to know every single day what happened today during your investigation.  There are CEOs who say, “Come to me at the very end with your conclusions,” and then there’s that vast sea in the middle of those extremes.

Joshua Toas:
So, Joan-Marie, in our corporation and for the business of our client, State University, there’s a lot of different people who could fulfill that role of CEO.  At a campus it could be the operations manager where they have a role in understanding what’s happening as well as the corporate officers or leadership at the Central Office.  If you are the owner of the investigation so you're either the ER or compliance office and you’ve appointed a team or are conducting the fact-finding yourself, what do you feel you owe to leadership?  And leadership, again, could be the CEO.  It could be an operations manager.  It could be the functional owner or the supervisor.  What is your obligation to that person?
Joan Dowling:
Well, I think that to start with, as the owner of the investigation, I think part of it is assessing some of the criteria or some of the issues that Mike mentioned.  How involved does the CEO want to be or OM or whoever it is that is one of the stakeholders that we need to keep informed?  And being upfront about it, giving somebody a plan.  This is what we anticipate and, of course, recognizing there needs to be flexibility within the plan.  We anticipate that we’re going to give you an update at the end of this week and let you know where we stand.  So I think it’s negotiating and, obviously, it’s going to depend on the facts and circumstances.  

Joshua Toas:
So if you own the process – let’s say you're the Compliance Office.  You own the process.  An allegation comes in and you’ve appointed a person to investigate or at least conduct a fact-finding for basic facts that are happening.  What is your job while that’s happening?  What do you do?

Joan Dowling:
Well, I think actually I would even take a step back because I think the first thing that you're going to do is you're going to review the complaint and you're going to determine what kind of expertise do we need in an investigator?  Who are the key stakeholders in this?  Who’s involved just sort of at a very high level?  What do we need to have because the expertise that you need an investigator for a financial fraud allegation is going to be different than if you have a bullying case or something along those lines.  And there are some cases where we have just a whole host of – we’ve had investigations where we’ve had Audit and Sponsored Programs and HR and Legal and all sorts of folks involved.  So I think at a first step, the owner is going to be looking at the landscape and looking at the complaint saying who do we need?  What resources do we need to bring to bear on that?  And actually I think that sort of touches on a management role because management is going to have to help ensure that we have the right resources to 

investigate …

Joshua Toas:
And access.

Joan Dowling:
… and access, which are two things I think Mike had mentioned.

Mike Koenig:
Part of this also is the scope.  Not every complaint is the same, and that doesn’t mean to trivialize ones that are maybe less severe or maximize ones that are more, but everything we’re talking about today is not the sky is falling.  There are your routine problems that need to be dealt with, and they don’t require the kind of internal investigation where you’ve got to hire outside law firms and you’ve got to have a million resources at your disposal.  So one of the things that – and, look, sometimes at the beginning of the investigation, you don’t quite know the scope.  Sometimes you scratch that surface and it’s the tip of the iceberg.  Sometimes you go into something thinking it’s going to be the worst thing you’ve ever had to investigate, and it turns out it was a passing moment in time.

Joshua Toas:
That is a really good point because I’d say the majority of complaints that come into our ethics hotline, I actually do an initial review as Joan-Marie just say, kind of a vetting to determine what level of complaint, what level of priority it may be.  And oftentimes it’s just a question that comes in, so you can deal with those at relatively low levels.  What our policy requires is the allegation is reviewed and a determination is then made how to proceed because, again, not every complaint is the same.


So I want to talk a little bit about a person who makes a complaint.  Our policies presume that a person who makes a complaint must do so in good faith, and when they come in, we do treat them as if it’s a legitimate good faith complaint unless determined otherwise.  So what’s the role of the complainant in this process?  What access should they have or how should we interact with that individual or individuals?

Barbara Pell:
Well, I think that the complainant – first of all, I want to say that any complaint that comes in that is in a verbal or written form needs to be taken seriously no matter what.  I think we owe the complainant confidentiality to the extent that we can.  I think we need to offer them some privacy to the extent that we can.  I don’t think that they would have access to what was happening during the investigation, but certainly the investigator’s role would be to keep the complainant informed about the process, the timelines for completing the process, what will happen at the end of the process, whether they will get a founded or unfounded or substantiated or unsubstantiated and what the recommended actions might be if that’s appropriate to a complainant.

Joshua Toas:
Barbara, I think you're absolutely right and, Mike, I’m curious: From your perspective, what are the benefits of keeping the complainant informed?

Mike Koenig:
Well, you have to keep them informed about the process, I agree, but not the substance.

Joshua Toas:
Right.

Mike Koenig:
Again, go back to my point earlier about the importance of an independent and objective.  Now, when you hear a complaint or you read their seven-page missive about everything that’s wrong, taking that at face value there could be a real problem.  But part of an investigation is to determine whether or not you should be taking it at face value.  We once had a situation where there was somebody who wrote that seven-page missive and the response I got from management, “Well, he’s crazy and he’s bitter.”  Well, that may well be true, but as we then found out, six of the seven pages of his missive were completely accurate.  So you really have to look into – Barbara said this – take these very seriously but keep them informed that this is what we’re doing.  I never say in our investigations we’ve spoken to this, this, this and this person.  I can say we are taking all appropriate steps and I’ve done this before in situations.  I’ve spoken to complainants and said look, I will tell you that we are taking appropriate steps.  We are reviewing documents.  We are reviewing policies.  We are speaking to people.  “Well, who are you speaking to?”  I really can’t tell you that.
Joshua Toas:
So we talked earlier about one of the values of an internal investigation being having everything ready, all the facts at hand in case you have an external investigator who comes in on the same issue so I’m curious.  Is there a benefit?  Obviously, as the person conducting the investigation, you need to be impartial and you go where the facts lead you.  But is there a benefit to having those communications with the complaint throughout the process?  Are they more or less likely then, even if they don’t like the outcome, to then become an external whistleblower?

Mike Koenig:
Well, I actually had a case on that point involving allegations and we kept the person informed.  And as it turned out, this person really just wanted a forum to be heard.  It turned out that there was a part of her allegations that may have been correct, but they weren’t really criminal or even civil regulatory type relief could’ve been sought.  It was somebody who arguably had been wronged, felt no one had listened, saw that we then came in on behalf of the company and took the situation seriously and informed this person at the end of it that, in fact, we had done this, this, this and this without being very specific and that there simply was nothing further we thought we could do, and that person seemed satisfied.  So that extent it goes well but you have to be very careful.  You don’t want to be heavy-handed about it and you don’t want to be dishonest about it.  That’s a recipe for disaster.  You don’t want to tell a whistleblower we’ve investigated it.  We took all these steps and, quite frankly, we just didn’t find it when, in fact, you’ve got a cache of documents that support what this whistleblower had said.  So you do want to keep the person informed.  There are some whistleblowers who just may have an ax to grind, and that’s what an internal investigation will find out.  But I do think that – but that’s more human relations than it is legal actually, quite frankly.

Joshua Toas:
So Joan-Marie said earlier that one of the first things the owner of the process will do, Compliance Office, is look at the allegation and make a determination as to who should be involved in the investigation.  Who are the right subject matter experts, so to speak?  What is the role, Joan-Marie, of the Legal Office or the Audit Department in an internal investigation?

Joan Dowling:
Well, I think that both of these departments bring a certain expertise that really can be very valuable for an investigator.  Particularly I think that Legal can issue spot legal issues and Audit can issue spot financial issues.  And one of the things that outside agencies will look at is do you have the right people involved either as investigators or advising the investigators?  So I think both of those departments will play critical roles.  I think they also provide a fresh pair of eyes, a check for the investigator to make sure that the process is complete, that they’ve looked at all of the issues that need to be reviewed.  And for Legal, they can provide assistance to management in positioning in the event of an external claim or investigation or litigation.  Once you have the facts from the investigator, then Legal can help management understand what policy changes, what personnel changes or what other strategic steps should be taken in advance or anticipation of an outside claim.

Joshua Toas:
So we’re going to talk next about the role of the investigator and some of the common pitfalls that people can fall into and misconceptions about the process, but before we do, any last comments on the roles for other people?

Mike Koenig:
Well, from an outsider’s perspective, I like working with in-house counsel or in-house audit because they know their business.  Outside law firms who come in and do these independent investigations, they work across a variety of industries.  They deal with a variety of offices, so for me working with those people is extraordinarily important because they have a historic knowledge of their company and the people involved that you can never get as an outsider.  So you really need to have close relationships if you have a general counsel and, Josh, you and I have worked together for years on things.  We’ve worked together for years on things, and that’s important because you know your business, and I think those types of communications are critically important when you're doing these.
Joshua Toas:
Okay so we have the investigator.  Mike talked earlier about objectivity …

Barbara Pell:
No. 1.

Joshua Toas:
… in the concept of the process and have an objective process.  But to me, the person who drives the objectivity is really the investigator so, Joan-Marie, maybe you can talk about some of the indicators of a good investigator or what we look for when we’re appointing an investigator, the types of qualities that we’re looking for.

Joan Dowling:
Absolutely.  So for an investigator, the first thing that we’re looking for I think is that they're at the right level to investigate.  If you are investigating the CEO or president of an organization, the type of investigator that you might use would be different than if you're investigating at lower levels.  It’s very difficult for someone to be objective if they report up to the individual who’s being investigated.  In those cases –

Joshua Toas:
So the investigator should not be a direct report to the person being investigated.  

Joan Dowling:
Absolutely not or have other relationships.  I’ve had cases where I was reviewing an investigation and it turned out that the investigator was the brother-in-law of the individual who was being investigated.  Obviously, that’s just fodder for a claim that there was a biased investigation.

Joshua Toas:
So in our judicial system in the criminal law we talk about “beyond a reasonable doubt” and “innocent until proven guilty.”  How do those concepts or do those concepts apply in any way in an internal investigation?  And should an investigator be thinking about innocence or guilt as they're conducting their fact-finding?

Mike Koenig:
They shouldn’t be.

Barbara Pell:
They should not be.

Mike Koenig:
An investigation is an objective approach to determine what happened.  And I know that sounds kind of naïve probably, but I really do believe that an investigation should look at the facts wherever those facts lead.

Joshua Toas:
But, Mike, my gut’s telling me there’s something there.  

Mike Koenig:
Well, sure.

Joshua Toas:
I’ve looked at this and I’m talking to the people and the person was shifty.

Barbara Pell:
I think that goes back to a good investigator.

Mike Koenig:
What does the evidence show?  We all have gut feelings, but what does the evidence show?  What does the objective evidence show?  And that’s where I think Legal or Audit is good as a separate set of eyes or a checks and balances to investigators.  Did you look at this?  Did you ask this?  Did you do that?  And it’s not to be contentious.  It’s to get the best result possible because, look, investigators – and this is true, I’m sure, of investigations in your campus.  It’s true of law enforcement investigations.  When investigator’s been investigating something for a period of time, they get a vested interest.  Let’s assume, for example, it’s a sexual harassment claim, and the complainant is a sympathetic figure.  The facts may not be exactly what she’s claiming, but the investigator, you know, may remind the investigator of his own daughter, so you get a personal vested interest in it.  It may skew how you view the facts.  That’s a terrible way to do an investigation.  Investigators – and I think one of you just said it – it comes down to how good is the investigator?

Barbara Pell:
It does.

Mike Koenig:
And you really want investigators who will be objective, not I see guilt everywhere.

Joshua Toas:
So what if you're getting pressure from the supervisor of the employee who’s being investigated or the area that’s being investigated?  And you're getting pressure because this person has been a problem forever and we know they did something wrong.

Barbara Pell:
I think, as the investigator, I think you need to speak with the supervisor and basically say that this person we have not proven that anything has happened yet.  You need to let the process work.  I can’t tell you what’s going on with this, and the facts of the case will come out.

Joshua Toas:
So I’m an investigator.  I’m conducting a fact-finding.  There’s an allegation of financial fraud, and I’ve conducted that fact-finding and I’ve found that there is no financial fraud.  But in the course of my investigation, I saw some facts that indicate to me there are other violations of policy:  maybe sexual harassment, maybe timecard abuse or some problem with effort reporting or something.  I was directed to investigate financial fraud.  What are my obligations as the investigator?

Barbara Pell:
Oh, I think you absolutely have an obligation if you find out something that is that material that you're talking about to report that to the appropriate channel.

Mike Koenig:
I agree 100 percent.

Barbara Pell:
HR, you're talking about sexual harassment and I can’t remember what the other was.

Joshua Toas:
So you continue your fact-finding and look at those other potential violations?

Barbara Pell:
I don’t because I don’t think that’s the scope of your investigation. I think that you should bring the person who I just talked about either, let’s say, internal audit or HR and let them know that you found this and then let them make the decision about how they want to handle it.

Mike Koenig:
Because it may be a different investigator.  If you have somebody investigating financial fraud and you uncover sexual harassment, investigators are better suited to certain things so …

Barbara Pell:
Right, right, yeah because I wouldn’t be a good investigator for maybe an internal audit issue.

Joshua Toas:
Barbara, you raised a really good point.  When I appoint people as an investigator, I usually say there’s been an allegation of, again, financial fraud.  Please go investigate that and also please determine whether any other violations of policies or procedures have occurred, but you make a good point.  As the person investigating financial fraud – let’s say I’ve asked for an auditor to do that fact-finding – it may be the auditor’s not in the best position to do a sexual harassment review.

Mike Koenig:
Exactly.

Barbara Pell:
Right, right.

Joshua Toas:
So it sounds like what you're saying is the key is communication, and if you find these other things, go back to the owner and figure out the next course of action.

Barbara Pell:
Absolutely.

Joan Dowling:
Right.  It may be that the original investigator can move forward with investigating the new allegations or it may be that there would be another investigator who would be involved in investigating those secondary issues.  But I think what’s really important is that an investigator in an organization can’t ignore those issues. 

Mike Koenig:
Right.

Joan Dowling:
And I really am surprised when I hear not infrequently investigators saying, “That’s not what I’m here to investigate.”  I actually had a case where an individual was being investigated for misconduct and they did what many people accused of wrongdoing may do.  They said, “I didn’t do it, but moreover there’s somebody else who did something ten times worse than what I did.”  And in that case, actually, what happened is that it uncovered a fraud of upwards of $800,000.00 for the organization because that investigator took the time to get some preliminary information and that became a secondary investigation.

Joshua Toas:
So I have a pop quiz for the panel.  What is the No. 1 thing that an investigator can do to protect the integrity of the process of the fact-finding?  What is the one characteristic that person can bring to the table to protect the integrity of the process?

Mike Koenig:
Objectivity.

Joan Dowling:
I would say intellectual rigor.

Barbara Pell:
Objectivity.

Joshua Toas:
Objectivity.

Barbara Pell:
But no biases.

Mike Koenig:
And it’s hard because, look, we’re all human beings and we talk very clinically when we say no biases.  There’s not anybody you’ve ever met who doesn’t have biases.

[Crosstalk]

Barbara Pell:
Right.  We just did a course on bias.

Mike Koenig:
But in investigators that’s what you need.  The best law enforcement officers who I ever worked with when I was a prosecutor, even the ones I’ve seen on the defense side, are the ones who really want to understand the facts.  Now, the facts may be contrary to their own personal leanings.  There’s no investigator who wants to find, for example, that sexual harassment – who would think sexual harassment is good?  They're appalled by it.  But if they're investigating one if it didn’t occur, they’ve got to be able to come and say “I don’t like what I saw, but it doesn’t rise to sexual harassment.”

Joshua Toas:
So is the most important characteristic of someone who’s conducting an investigation who’s appointed by the Compliance Office or by Employee Relations as the person that’s going to conduct the fact-finding:  conducting interviews, gathering evidence, reviewing documents.  Is the No. 1 characteristic integrity?

Mike Koenig:
Yeah because it comes back, I think, to what I said at the beginning. I think at the end of the day in an internal investigation you want to be credible.  Look, the world is not perfect.   People are not perfect.  No internal investigation is perfect.  You're talking to individuals.  Individuals remember things differently.  Documents say things differently.  You want to assess what happened and get the best assessment you can, and you want that assessment to be credible, and something is credible if it’s done with integrity.
Joshua Toas:
So when an investigator – go ahead.

Barbara Pell:
Yeah, that goes back to the code of conduct.  It’s – oftentimes when Joan-Marie and I are looking at investigations and issues that have gone on, we’re looking at not only the EEO policy and going through the procedure for resolving allegations of discrimination, but we’re looking at the code of conduct.  And one of the first things that the code of conduct says is that you will act with integrity.  And so I think it’s really important for everyone, including an investigator, to act with integrity.

Joshua Toas:
Joan-Marie?

Joan Dowling:
And I was just going to say how do you act with integrity?  I think it’s when you really try to question your own motives, the motives of other people, really look and drill down into the facts, make sure you have a strong understanding of what the policy and what the culture is like.  And when you – and that’s, I think, again where a second pair of eyes can be really helpful to help make sure that everything that you have done as an investigator really is grounded in fact.

Joshua Toas:
So I’ve conducted an investigation.  I’ve determined that the facts have led me to believe that a violation of some policy occurred and I report to management.  What do I do then?

Mike Koenig:
It’s management’s decision to make what –

Joshua Toas:
What if management makes the wrong decision?  I found fraud.

Mike Koenig:
I’ll relay a story now without names.  Years ago, years ago.  I actually had more hair back then it was so long ago.

[Laughter]

 
But we did an internal investigation for a Fortune 500 company involving stock option manipulation.  And the head of the audit committee and the general counsel when we interviewed them told stories that you could not reconcile.  You couldn’t reconcile them and we’re talking hundreds of millions of dollars at stake.


We went to the board, who was our client, and we reported our findings.  They didn’t ask us to make recommendations.  That’s another thing we’ll talk about in one quick second.  We told them that we found these two irreconcilable stories.  They said, “Thank you for coming in and for your presentation,” and they called their next topic.  We were there for four minutes on this.  That’s it.  And I was astonished but it’s not my decision.  That is the client and the board’s decision.  They may make the wrong one.  I can tell them.  Look, I’ve had clients who’ve said, “Mike, I understand your advice.  I appreciate your advice, but for this, this and this reason I’m not going to follow it.”  That’s their choice.

Barbara Pell:
And they bear the risk of that choice.

Mike Koenig:
And they bear the risk and that’s the other thing about internal investigations to think about when you're telling an investigator or an outside law firm what their role is.  I’ve had clients tell me, “Find the facts.  You just tell us what happened.  Don’t draw conclusions.  Don’t draw summaries.  Don’t give us a recommendation.  We don’t care.”  I’ve had clients tell me, “Find the facts and give me your opinions as to what happened.”  I then had clients add another layer.  “Give me your – not just your opinions – but your recommendations as well.”  So you want to make sure whoever’s doing internal investigation knows what they're supposed to do.  Are they supposed to draw a conclusion or are they supposed to just find the facts and you as the client will draw the conclusion?

Joshua Toas:
So ultimately, though, as whether you're the investigator, whether you're the owner – again, Employee Relations or the Compliance Office either – any of those people are involved in the actual process, ultimately management needs to make a decision.  And that decision should be based on whatever’s best for the corporation and we really need to stay a little bit detached from that.

Mike Koenig:
Yeah, you have to.  It’s not your – I do not make decisions for my clients.  I can tell them what I found.  I can tell them what my recommendations are based on my experience  And at the end of the day, they're going to decide whether or not to follow it or not follow it.  Now, I can’t let them commit crimes, and that gets into a whole other area we’re not going to go into right now.

Joshua Toas:
Yeah, we’ll skip that for another day.

Mike Koenig:
We’ll skip that for another day, but at the end of the day, an internal investigation you present the facts, and if you’ve been asked to do more, you do more.  But it’s ultimately going to be the corporation’s or the governing body’s decision as to how to handle it.

Barbara Pell:
Agreed.

Joshua Toas:
So flexibility of the process we talked a little bit about earlier.  So the flexibility of an investigator, obviously, is very important.  They’ve created an investigative plan and then facts come up which deviate or take them off into a different course that they didn’t prepare for.  What should that person do?

Mike Koenig:
I think that goes to what I said earlier. You revamp the work plan.  You always want to have a written guide.  It helps manage the process because very often internal investigations you do have a number of people involved.  And by having at least some type of a guideline, you're managing the process.  And I think from a purely procedural or logistical viewpoint, managing the process in internal investigation is equally important because how well you managed it is going to lead to how credible it is and it’s going to lead to how well received it’s going to be.

Joshua Toas:
Okay.

Joan Dowling:
I think also investigations can get very complicated, so by having a plan it helps ensure that you don’t miss critical documents or critical witnesses.

Joshua Toas:
So a lot of times investigators focus because they’ve been asked to focus on what’s been wrong, what went wrong during the course of the allegation.  What about talking about what went right?  Are there benefits to talking about what went right?

Mike Koenig:
Sure because I think it helps cast the organization in a good light if things went right.  I think it can, as we talked about earlier, beat back whatever may be an outside regulator’s theories about a case.  It really goes to what’s the nature and the scope of the problem?  Is it something that needs to be prosecuted, for example, or is something where something may have happened that doesn’t rise to the level of criminal or civil exposure and it’s just a policy flaw and we can fix that policy? So I think that you want to highlight the things you did right, and sometimes all you may have done right is the investigation itself.  The problem may be so bad that everything went wrong during it, but at least you had a process in place that identified how bad the problem was and now you're in the course of dealing with it because, ultimately, an organization wants to put itself in a position when they're talking to an outside agency where the corporation itself has done all the right things.

Barbara Pell:
So it’s do something instead of do nothing, and I think it creates a good culture.

Joshua Toas:
So we talked about a lot of different things today and I’m hoping that this has helped people understand about what to expect from an internal investigation, what’s valuable about an internal investigation, what various roles are for different people involved in the process or maybe not involved in the process.  Are there any last words regarding the process or something that can maybe help people manage expectations through an internal investigation?

Mike Koenig:
Well, I think anybody involved in an internal investigation, whether you're a witness or you're one of the parties with more of a greater stake, it is important to be truthful and candid because ultimately the corporation wants to be able to tell an accurate, credible, truthful story.  That’s how it’s going to get out from under certainly an outside regulator’s thing.  So I think people need to understand that as hard as it may be – and I’ve seen this happen a thousand times.  We’ve all seen it happen.  Sometimes the lies or the cover-up become worse.  Someone will sit in an interview and say – they may have screwed up.  But they know if they admit they screwed up, that’s going to be a bad path, so now they're going to lie to try and cover up their screw-up.  But I will tell you – and I’ve done this now for almost 20 years – that lie is always exposed.  The problem always then becomes magnified and then you’ve got a second set of problems to deal with.  So I really think there needs to be a seriousness put on these internal investigations. You can’t just have a policy because we need to have a policy so we’ll have one.  It needs to be one that’s adhered to.

Joshua Toas:
Well, that’s a great way to end it. So I want to thank Mike and Joan-Marie and Barbara for being here today on this panel.

Barbara Pell:
Thank you.

Mike Koenig:
Thank you all.

Joshua Toas:
And thank you for making the time to attend this learning and development program.  Please take two minutes to let us know what you thought of today’s program by completing the exit survey.  If you registered in advance, you will receive a link to the survey in an email very shortly.  However, if you did not register, we still want to hear from you and I encourage you to use the link in the Live Stream web page you are on right now.  As always, your feedback is used to improve future programs. The next Learning Tuesday program is scheduled for March 25th and will feature Empire Blue Cross and some unique programs that they offer our employees.  As always, we encourage you to attend so register and mark your calendar.  Thanks again and have a great day.


[Music] 
[End of Audio]
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