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Learning Objectives:
· Recognize the value of a strong ethical culture

· Identify both unethical and ethical cultures in action

· Recognize consequences of both ethical and unethical cultures

· Apply RF ethical principles

Laurel McAdoo:
Good morning and welcome to Learning Tuesdays.  My name is Laurel McAdoo and I am an HR Associate for the Research Foundation at Central Office.  Welcome to today’s Learning Tuesday.  This week is Ethics and Compliance Week.

Ethics and Compliance is such an important part of our culture that, today, we will rebroadcast one of our very first Learning Tuesday programs on this topics.  After the program concludes please take a moment to complete a very brief exit survey.


The link is posted on the live-stream page.  Your feedback helps us improve these programs, so please share with us your reactions.  Today’s program and all Learning Tuesdays programs are archived and available on the RF Website, which means you have access to these training resources on demand, any time you need them.


Be sure to tell your colleagues that were unable to join us today that they can access this program as soon as noon today just by visiting the webpage you are on right now.  With that I will turn today’s program over to Joshua Toas, our Chief Compliance Officer.

Joshua Toas:
[Voice recording.] Welcome to this special compliance and ethics week edition of Learning Tuesdays.  The Society of Corporate Compliance in Ethics and the Healthcare Compliance Association held the first compliance and ethics week programs in May of 2005 in order to highlight the importance of corporate integrity.


Today the Research Foundation is proud to recognize the 10th anniversary of compliance and ethics week as an extension of our ongoing compliance efforts.  Our formal compliance program promotes good corporate citizenship, identifies high-risk areas, prevents and detects fraud, waste and abuse and other violations of law, regulation or policy, and helps to ensure that all of our activities are consistent with Federal, State and local laws.


The RF’s compliance program and all of the compliance-related activities that occur day in and day out throughout RF and SUNY helps all of us make appropriate business decisions that may affect relationships with co-workers, suppliers, business partners and regulators.


Our program includes the Code of Conduct, Comprehensive Conflicts of Interest policies, ethics training, and ethics hotline to report concerns; a risk-based audit system, published policies and a process for holding people accountable.  As a reminder, the RF’s ethics hotline is available 24 hours a day, 365 days a year, and is operated by an outside call center.


You may call the hotline to report a suspected violation of RF policy, a violation of any law regulation, to report safety or privacy concerns, and to report suspected fraud, waste or abuse.  You don’t have to give your name and your call will not be traced.


To access the hotline you can call 1-800-670-7225 or go to www.compliance-helpline.com/RFSUNY.com.  Any concerns can also be reported to your supervisor, your operations manager, the office of compliance services, internal audit; the office of general counsel or a corporate officer.


In our busy day to day work lives it’s easy to forget all of the great examples of strong ethical stewardship that go unnoticed.  Too often we focus on the negative, the examples of wrongdoing or ethical lapse.  In reality RF and SUNY staffs work hard to support our mission and goals consistent with the laws and rules that govern our business.


I regularly receive questions regarding our code of conduct and ethics policies.  People strive to understand and follow the rules.  While we often highlight the failures, the truth is that for most of us ethics matter.  Sometimes the ethical answer isn’t clear.  Sometimes the ethical answer to a problem isn’t easy.


So it’s important that we get all of the facts, clarify responsibilities, determine the best course of action, document our decision-making, and monitor our outcomes.  Together we can steer through the toughest ethical problems.


For two years running over 90 percent of our workforce have certified that they have read our code of conduct which is the cornerstone of our compliance program.


The code outlines 10 simple expectations:  act ethically and with integrity, be fair and respectful to others, manage responsibly; protect and preserve RF resources, promote a culture of compliance; ethically carry out sponsored research administration, avoid conflicts of interest and conflicts of commitment; carefully manage public, private and confidential information; promote health and safety in the workforce and follow the law.


For further information about the code of conduct and corporate ethics the very first Learning Tuesday session is archived on the Learning Tuesday section of the RF website.


This year we rolled out our new conflict of interest process, requiring RF board members, officers, senior leaders, managers, supervisors, and those with significant procurement authority to file annual conflicts disclosure forms.


Maintaining the proper ethical tone requires real commitment.  The Research Foundation and SUNY are investing in our culture of compliance.  Compliance staff is in place and regularly reviewing best practices to determine whether we need to update our policies, procedures, and processes.


More importantly than reviewing the best practices of others, the RF is striving to be a leader in the field and I am proud to announce that next month I and other representatives of the RF and SUNY will be presenting on two different topics at the National Higher Education Compliance Conference.

So this week let’s take some time to recognize each other for making the right choices and for maintaining such a strong ethical environment.  Together we acknowledge that we strive to always be honest, to follow established procedures, to lead by example and to always do the right thing, even when it’s the most difficult choice and no one else is watching.


Thanks again for joining me to watch a replay of the January 29, 2013 panel discussion on the RF’s ethics program.  On that date RF’s Executive Vice-President, Gary Sanders and Corporate Counsel, Rich Agnello, joined the University of Albany’s Associate Vice-President and Controller, Kevin Wilcox and Senior Counsel, John Reilly and I, to discuss RF policies governing gifts to employees from non-RF sources, nepotism, and the fraud and whistle-blower policy.


I hope you find watching the program as compelling as I found it to be as a panelist and that it provides a good background on the important ethics policies that govern our professional lives.


As always, if there are any specific questions, please don’t hesitate to contact me.  Thank you once again for watching this program.


[Voice recording.] Good morning.  Welcome to part two of the Research Foundation’s Ethics Program.  I’m the RF’s Chief Compliance Officer, Joshua Toas.  Today, we will be referring to new policies governing conflicts of interest; gifts from non-RF sources and nepotism.  For those of you that watched part one of this training, welcome back, and thank you for the feedback.  Today’s format is different.


Here with me to discuss today’s topics are the Research Foundation’s Vice-President for Operations, Gary Sanders and Corporate Counsel, Rich Agnello.  In addition from the University at Albany, Senior Counsel, John Reilly and Associate Vice-President Controller, Kevin Wilcox are here.


Links to the relevant policies were provided prior to the start of this program.  If you did not receive this material you can access it at the Learning Tuesdays web page or from the policies link on the RF’s home page.  During this presentation if you have any questions or comments there are a number of ways for you to submit them.


You may use the chat feature, email, or call the studio.  The email address and phone number will periodically appear on the screen.  The panel is looking forward to getting your feedback and questions but please note that the advice given today is meant as general guidance and is not the official opinion of SUNY or RF counsel and management.


If you have a specific real world problem you need addressed please contact me, Rich, or your local counsel.  As I mentioned earlier, our panelists will be discussing three general areas: conflicts of interest, gifts from non-RF sources and nepotism.


During Operation Excelsior the RF adopted a new Corporate Conflict of Interest Policy and drafted new policies governing the receipt of gifts and nepotism.  These policies are all effective on March 15, 2013.  Today our panelists will review fact patterns that highlight a potential conflict, a prohibited gift or employment decision regarding a relative.


Through their discussion of these fact patterns we hope you learn how to recognize a potential conflict and what to do if a potential conflict arises.  The RF’s new conflicts policy offers campus leadership the flexibility to impose corporate policy or adopt the local SUNY policy for RF employees on campus.


Policies governing conflicts have a few common traits.  They require disclosure, review, management, monitoring and documentation.  The RF policy requires the RF’s campus operations manager to make sure these five components of conflicts management are in place on campus.


A conflict of interest exists if you or a family member has a personal interest which impacts or interferes with your professional obligations, results in disclosure of confidential information, or impairs your ability to exercise independent judgment.


For the specific requirements regarding disclosure and management of potential conflicts please refer to the RF’s new policy or the policy in place at your campus.  A thorough discussion on conflicts requires a discussion of gifts from outside sources and nepotism.


Both areas are rife with potential conflicts and are the subjects of their own policies.  The RF’s new policy, “Gifts To Employees From Non-RF Sources,” is an attempt to reconcile research foundation policy with New York State Law.


It prohibits RF employees from accepting gifts from vendors and contractors, or potential vendors and contractors.  Consistent with State Law, a gift is defined as something worth greater than nominal value.


The RF’s new nepotism policy is very simple.  Consistent with New York Law the new policy states very clearly that an RF employee cannot be involved in hiring, termination or supervision of a family member or other related party which is defined in the policy.


So now that we have some simple background on these policies I’d like to go to our first fact pattern and have our panel discussion.  So good morning, gentlemen.

[Panel members:  “Good morning, Josh.”]


So our first fact pattern is a basic fact pattern regarding faculty.  We have a faculty member which has a – who has a non-Federal award and, to meet the obligations of that award, she needs to procure materials that are not readily available in the area.


Coincidentally the same faculty member owns a private company that manufactures necessary materials.  The faculty member has disclosed her ownership interest in the company and has requested that a procurement place an order with the company.  So gentlemen, how would you approach this situation?

Gary Sanders:
Well, I’ll start first of all, thank you, Joshua, thank you fellas for joining in on the panel, and I think the first thing is that we recognize that there really is an overlap of interest here.  There’s certainly the work for the university and the foundation on this award but then there’s also the existence of a company and, hence, the overlap, and that’s the conflict.


So this is not unusual.  These things happen in universities and businesses of all kinds.  So I think the first thing when you – when you approach such a thing is just to understand that the conflict is not a bad thing; it’s not a good thing.  It’s basically a normal thing and how you manage it is really key, and the fact that a disclosure has happened is actually a positive thing in this scenario.  I don’t know what you think, John or Kevin?

John Reilly:
Well I think it’s very important in this instance that the faculty member in the first instance identified the existence of a potential conflict and disclosed it for those who would have an interest.  That’s a very important first start.


No one expects an individual to be able to identify, disclose, manage, et cetera, their own conflicts.  What you need to do is bring the existence of the conflict to the existence of management of the organization, whether it’s Research Foundation or SUNY, and allow the process to begin.
Kevin Wilcox:
I think in this case, and I think to get into more of the details on this one, one of the things you need to do as soon as a conflict is potentially identified, a potential conflict, is to create an arm’s length arrangement to – the person with the conflict needs to step back at that point; and a good example on this one is to begin with the faculty member really shouldn’t make the determination of whether there is – this is a sole source arrangement or not.


That’s really up to the procurement office.  As soon as they realize what they really should be doing is saying, “I need to buy X,” and give it to the procurement office.  The procurement office would then determine who is available to sell them X; how many vendors are there.


We find a lot of times a faculty member will assume or think that there’s only one vendor but once you advertise or once you put out an RFP or something, you discover there are other vendors.


Now if truly this was the only vendor, after going through that bidding process to determine that this is a single vendor, that’s okay.  Now you’ve got documentation that this is the only place to buy this.  We’ve proved it and at that point the faculty member needs to step aside, and any kind of procurement needs to happen through the procurement office independent of the faculty member.  That’s one way to potentially manage this.


What you don’t want to happen is if this is truly the only place to buy this thing, widget, service, whatever it is, you don’t want the research not to go forward, because of that, but you have to disclose, to present an arm’s length arrangement, and document everything that you’re doing so that no one can come back after the fact and accuse anyone of any wrongdoing.

Gary Sanders:
You know I was just trying to think about this, if I were still at a campus and once the disclosure came in and there was a plan, let’s say, to actually have a purchase with that company then you would have some sort of a management plan in place to help to mitigate that, that conflict.


I’m trying to envision what elements of that, that plan may be.  What things perhaps would you keep the PI out of for that particular transaction?

Kevin Wilcox:
Well you wouldn’t want them involved in, first of all, determining if this was the only source.  The secondly, if you determined it was the only source in justification of the price, negotiating of any contract, the faculty member would need to be completely independent of that, and again, this would need to be well-documented as you go through that.

So they need to, at this point, say, “I need a widget,” and go away.  Let the purchasing office go through the normal process so that they wouldn’t need anything else to procure this.  If they end up with this person’s company on an independent track because it’s the only place you can actually buy this then you just disclose all that and document all that, but let that be independent of the faculty member.

John Reilly:
I think that’s really important as well because these policies are designed to protect not only the institutional interests so the institution can minimize its risk -- there’s no circumstance in which you’re going to be able to eliminate risk; but it also protects the interests of the employee because ultimately at the end of the day the obligation, the ethical obligation that exists either to the Research Foundation or to the State University is that of the employee, and so this process protects both the institution and the individual.  It’s not designed as an impediment to getting the work done.

Rich Agnello:
Gary, if you were to change one fact in this fact pattern, and that the potential procurement were identified in the grant application how would you work back from that, kind of a retrospective review of pretty much what I think Kevin is saying from the procurement standpoint, that it was or could be an arm’s length transaction?  Do you think that would be sufficient to manage that conflict that’s already been somewhat committed to?
Gary Sanders:
Well yeah, I think that’s a good point because I think it’s very common for folks to think that, really, all you need to do is let the sponsor know and you – you put it in a budget justification or somewhere in the text and that really constitute the management plan and really, all that is really just informing an agency, and I would even have a question in my mind if I would do even that.


I think what the sponsor is interested in is that the campus, the university, the RF is following our policies in this way.  So the process that John and Kevin are laying out for how they would handle it, I think, would be what the sponsor would expect.
Kevin Wilcox:
There’s also an issue with that, that we run into this quite a bit.  You have to remember if when you talk about the application and then the award that came in the PI, the researcher wrote that up, the faculty member.


So if they put something in there to be purchased which could only be purchased from their own company that’s the first thing.  They’ve created the conflict.  So they have a conflict because they wrote up that application and they put that grant in.


If there’s another way to do the research without using this item that they need to buy completely that should be explored, going all the way back to the application and checking with the grant sponsor to see if the conflict can be avoided right from the get-go.


But that happens a lot where people put certain things in their applications, like, “I want to work with this person.”  Well, if they’re – let’s say that person is their friend or a family member.  They’ve created the conflict and you can’t just say, “Well, it’s in the application, it’s in the org we’ve got, we have to do it.”


You can go back and you can reduce that conflict by maybe looking for a different alternative.

John Reilly:
The representations to the grant sponsor in the application can’t bind either the university or the research foundation to fulfill their ethical obligations to avoid conflicts of interest in these kinds of relationships.

Joshua Toas:
So we’ve talked a little bit about review, disclosure and management, but I wanted to focus for a second on ongoing monitoring and documentation.  John, you mentioned the fact that we have to protect the organizations, the RF and SUNY, but obviously also want to protect the employee who sometimes is caught in the middle of a conflict and can’t manage through it.


So what do we do for ongoing monitoring and documentation?  What do you do at Albany for example?

John Reilly:
Well, so again we work through the process.  The most important thing and what I think we’re trying to accomplish or at least begin to accomplish through this program today is educate those who are involved in the activities of the institutions to identify problems where they present themselves.


Once those problems are identified and disclosed there is a very important next step that is required is to do a full analysis of the nature and extent, and scope of the relationship, because only by knowing that information can you put together a management plan that will do a number of things.


It will, again, protect the institution, identify the – and quantify the potential risks to the institution and to the individual, and then you could begin to articulate a management plan.

Kevin Wilcox:
I think it’s a great point and John just brought up one thing about exploring the exact relationship.  Let’s take a look at here we said coincidentally the same faculty owns a private company.  Well, let’s take it from private.  Let’s say we have a faculty member, owns shares in a company; well, that’s a whole different arrangement.

And so when you look at the ownership you can’t just say, “Oh, they have some interest in that company; we have a conflict.”  Well, if they own shares in Granger Corporation and we buy something from Granger and they’re just one of thousands and thousands, and thousands of shareholders, and have no influence of management at Granger, then there’s absolutely no conflict there.


So you’ve got to look at that relationship in-depth to see whether the control, where there truly is a conflict.  You can’t just assume by what’s, you know, the initial review of the arrangement that there is a conflict.

Joshua Toas:
You certainly can’t take a one-size-fits-all approach towards conflicts management.  Here, in this, you know, in these cases, the facts do matter.  Gary, any other thoughts on this?

Gary Sanders:
Well, you know, the only thing I was thinking of is of course a major, major stakeholder in this is the PI, and so while the institution is doing its diligence to figure out all of these answers to the questions that we’re raising how do you keep them in the loop about this?


So, you know, sort of where we start about this is really a normal event.  These things happen and in university lives especially as we’ve gotten more into commercialization, economic development activities, all of those things are good.  How do you keep them informed about this so that they don’t have an impression that we all went off into a black box somewhere?

Kevin Wilcox:
And that’s a great point because that happens.  You know, you run into the problem and if you realize the problem, you need to sit down with a PI and explain what the situation is.  Explain also, as John said, this is as much or more for the protection of the PI themselves so that they don’t get accused of something down the road, everything has been disclosed and they’re – everything is on the up and up, and then go through your process but keep them informed if you’ve hit snags or what kind of time frame you’re potentially looking at, because you’re right.

The PI can go away, you’re very frustrated, they haven’t heard anything in a week, two weeks or whatever and they need to get going with the research which is their end goal.  So it’s very important to keep the PI informed on what’s going on without adding to the conflict --

Joshua Toas:
Right, right.

Kevin Wilcox:
-- you know of – by disclosing things that shouldn’t be disclosed.

John Reilly:
Frequent and open communication is obviously a key because oftentimes the application of these kinds of policies by those who are affected by them are viewed as an impediment to their efforts, and so keeping the individuals informed as to the rationale behind it, the mechanism for implementing it goes a long way to smoothing the process.

Rich Agnello:
And I would just say that documentation is very important as we’ve all discussed, and even Kevin, in your example about Granger and ownership, and no conflict, I think that probably even that determination in real conflict should be documented somewhere so that it can always be reviewed later.

Kevin Wilcox:
And throw it in the project file.  The last thing you want to do is when you’re going through it, it seems very real time, you know exactly what’s going on and it’s all fresh in your mind.

I’m gonna tell you when you’re audited two years later and an auditor picks up on this potential conflict and says, “Hey, you had a potential conflict here; what did you do?”  The last thing you wanna do is open a file and not have anything in there, and then start to try to reconcile from your mind what you did or try to put dates back together.


Document it chronologically, have your dates, so if an auditor asks you, you can just open your file and say, “Here’s exactly what we did.”  The worst feeling in the world is to open that file and not have that documentation there, and then you’re scrambling in front of the auditor.  That’s not a great situation to be in.

John Reilly:
Joshua, you had mentioned something earlier; raised a question about ongoing management.  I think what’s very important also is that once a management plan is put in place, it doesn’t stop there.
There’s an ongoing obligation for due diligence, to maintain lines of communication with the faculty member in these circumstances, and particularly to bring to their attention the importance of identifying any change in their relationship with the organization, or the outside identity because those changes as you indicated, facts context matters, and I think that’s probably a theme that will run throughout the conversations this morning.

Josh:
So before we move onto the next fact pattern I just want to say I think this particular situation that we just discussed is a good example of a conflict that appears on its face to be unmanageable but yet I think everybody here would agree this is a conflict that can be managed through.

So is there a set of facts that you could see where you absolutely say, you know, this conflict can’t be managed; you just can’t do it?

Kevin Wilcox:
Well in this case I would say if you can – there’s independence and fact and appearance, and so you can go through all the mitigation plan that we just talked about and make – so in fact the PI was independent or at least disclosed, okay, we’ve disclosed everything and we managed the conflict.


However, if you can – but if someone coming in from the outside and says, “Hey, that PI bought something from their own company,” it doesn’t look good.

So the best idea is in this situation if there was an alternative, and that’s why you go back and reinvestigate whether it truly was a sole source, if there was an alternative, your best fight may be to avoid the conflict altogether and buy the thing somewhere else.

Josh:
Great, so Gary, for the last word on this scenario?
Gary Sanders:
Well, you know, again, I think just to help think of the scenario that it maybe, I hate to say, impossible, because I don’t think anything is impossible but would be really hard to manage would be one where there would be human subject involvement or clinical testing involvement, or that sort of overlap with a PI and a company and Federal funding especially.

Those things are just very, very hard to manage through and it’s often best as Kevin said with his scenario just to pass on that or to find really a route around that so that it’s not bringing the institution into the conflict.
Joshua Toas:
Great, thank you.  So I think we’ll try for another scenario now.  It’s another conflict scenario where we have a research administrator in the sponsored program office who owns rental properties; privately owns rental properties and wants to lease those properties to a subordinate in her own department.


So the first question on this fact pattern; is that okay?  Who wants to jump right in?

John Reilly:
My initial inclination would be, no, it’s not, for a variety of different reasons; not only because of the potential implications for that administrator’s ethical responsibilities to the organization, not to put themselves in a position where they may be gaining unwarranted privileges by virtue of the relationship between the supervisor and his or her employee.


The other issue it presents, I think, from a management standpoint is what kinds of disruption might that cause within the office environment because clearly the subordinate has unequaled bargaining power with the supervisor and you can’t be confident in the understanding or the belief that these are really arm’s length transactions.


Let’s say they enter into a rental agreement six months down the line.  The pipes all burst and flood the tenant out.  Is the tenant going to feel comfortable challenging their boss to say, “You provided me a lousy rental, you haven’t fulfilled your obligations, et cetera, et cetera.”


It just creates a situation that I think at a minimum creates an internal management scenario that you just can’t manage.

Joshua Toas:
Gary?

Gary Sanders:
You know this is actually a classic situation where I suppose if you said all you had to do was disclose the relationship, check the box that you own this property, that really, in a way, you’ve sort of fulfilled one paperwork aspect of this but it doesn’t get anywhere near the ethical or supervisory issues that you’re talking about.

Joshua Toas:
So we did receive a question from the audience and it was really related to the prior fact pattern but I’ll change it a little bit.  What if you don’t receive a disclosure?  So in a prior fact pattern the PI doesn’t disclose the personal interest in the company or in this fact pattern the administrator doesn’t tell anybody that they want to rent a property to someone on their staff.


How do you deal with the non-disclosure, and then what do you do after the fact to manage through the problem?

Rich Agnello:
Well I think if you discover after the fact, after let’s say in the first scenario, the procurement has taken place you could do the retrospective review upon finding the conflict and document that you’ve done the review; take a look at the various facts related to the transaction, look at whether it was appropriately a single or sole source and how the procurement actually went, and write it all up and better prevent this from going forward in the future.
Kevin Wilcox:
I think also you have, and I’ll turn this back to Josh and Rich to talk about, but I would think you have at that point a violation also of the person, if the person is aware of a conflict; the PI or someone, a staff person, they need to disclose that.


I mean that’s – and that, we’ll talk about the conflict of interest policy says that very thing.  So it’s beyond just trying to fix a situation that you have, that you’re now going back and trying to fix it.  You’ve also got some potential disciplinary issues and other things going on there because a person didn’t disclose it.


And the other thing I would say is sometimes, and this is true.  Sometimes PIs or other staff may not realize they have a conflict.  Okay, they’re not experts in the area; they may not realize something is a conflict.  It’s very important for the RF administrative or State administrative staff on the campuses, if they recognize a conflict that the PI hasn’t brought forth.


It may not because the PI or staff is trying to do anything wrong.  They just may not understand it’s a conflict but if you see something, say something.  Bring it forward to you supervisor and say, “Hey, I think we may have a conflict here,” and bring it forward and then go back and then fix it at that point before it gets too far down the road.

Joshua Toas:
Kevin, I think you make some wonderful points.  First of all we really shouldn’t look at the lack of disclosure immediately as a disciplinary issue.  So you’re right.  Sometimes, it’s an honest mistake.  Some of the toughest conflicts to manage are the conflicts that involve the individual.


So we want to take a really holistic approach, look at all the facts before we make a determination that there’s a disciplinary issue.  Obviously the RF’s code of conduct is implicated; various state laws could be implicated but we really need to look at it and give the person the benefit of the doubt.  So I think that’s a really good point.
John Reilly:
I think it – if I can add, Josh.

Joshua Toas:
Yeah, please.

John Reilly:
I think it also highlights the obligation of the employer or the administration to ensure that the existence of these policies is disseminated and the training is provided.  That goes a long way to obviate the next steps upon the disclosure, and I think another point that will be important for us to understand, the easy cases don’t ever arise in which somebody says, “I have an interest in a business; I’m gonna pay $10,000 to this RF or State employee to give me the business.”  Those are on the fringes.

Where most of our work occurs is in that gray area in between in which, yes, there is a conflict but the law doesn’t provide that there may be no conflicts, but there may be no conflicts that interfere with your obligations to your institution; your ethical obligations to your institution.


So that’s why it’s important to provide a notice of the policies, trainings in how they operate, identification of those individuals who are in a position to provide you help to answer the questions.

Joshua Toas:
And I think the lack of disclosure really highlights, to me, the reason why we have things like situational disclosure and, for some people, annual disclosure, where there’s a regular process for disclosing, again, the individual might not recognize a conflict that an independent reviewer or an independent conflicts committee may recognize.  Gary?

Gary Sanders:
You know I guess I want to make sure we don’t get too abstract for the audience on this a bit.  So like we talk about an institutional obligation, let’s try to put some words around what that actually means, and I know we’ve talked about all these things before in the past.


So reputation of the institution, that’s big, that’s what we’re here as institutional stewards to try to protect, as are our faculty.  The other thing is the educational mission with a student involvement in these research programs and the other is the – the research itself.


If there are any aspects of these conflicts that could potentially taint the research, either how it’s done, how it’s – how it’s reported, when it’s reported and to whom, all of those things really kind of become the soup of what the institutional stewardship is.

John Reilly:
Absolutely.  There are a variety of risks associated with conflicts of interest; quantifiable risks:  risk of litigation, investigation, forfeiture of funds, et cetera.  But probably as you point out, Gary, the most important asset that is placed at risk with conflicts of interest is the institution’s reputation for integrity, and that cuts across the academic component, the research component.

And I think it’s also important to address that as, particularly on the State side, the obligation is not only to avoid actual conflicts of interest, and this touches on the notions of reputation for integrity; the obligation on State officers and employees is to avoid even the appearance of impropriety, because that goes to the undermining of the reputation for integrity.

Rich Agnello:
I just want to say one thing about how we might mitigate the appearance of a mistake, and that is to distinguish between what’s disclosed.  We seek disclosure for interests; not necessarily conflicts that exist and then it’s incumbent on the committee that, you, John sit on, or Joshua, if the disclosure is made to you, to look at whether it poses a conflict and then how to manage it.

So it’s easier when you ask for a disclosure of interests rather than a disclosure of conflicts of interest because it takes some of the guess work out of the disclosure process.

John Reilly:
And that’s not really a judgment that the employee may be in the position to make.

Rich Agnello:
Right.

Joshua Toas:
So we got another question from the audience, and it also relates to a PI and this, I think, is a really great question.  We have a PI who has performed independent consulting for a sponsor in the past.  The consulting arrangement is complete.  Now, in their capacity as a PI, they’ve – and they’ve disclosed this on a conflict of interest disclosure form.

Now they want to actually participate in a grant or an award from the same sponsor that they worked for privately in the past.  What are your thoughts on that?  Is that a conflict?  Is it manageable?  Can they move forward without concern?

Gary Sanders:
I know I think when I work with John Reilly he – he taught me to say, “It depends,” and I think there’s a lot of facts that we didn’t get in that question that I think we would want to really find out.  So maybe we could start to enumerate what some of those would be before we actually pass judgment, you know.
Joshua Toas:
So let me just raise a point about that because I think that’s a really good point.  In order to really analyze a situation, fact-gathering may be the most important part.  I mean often times a disclosure statement, I know the RF’s disclosure form is relatively short.  It’s one page and there may be a lot behind it that we need to ask.


So maybe the issue here is, or we can address, is what we do when we get information like this and actually, you know, how we manage through some of these issues.  So, John, you get this as an issue?

John Reilly:
Mmm-hmm.

Joshua Toas:
What are your first steps?

John Reilly:
Well first of all you’re correct that the disclosure is really the beginning of the process and there’s an awful lot of additional work.  Due diligence has to be done and I think what you need to look at is what was the nature or the form of the relationship, what is the likelihood that there will be subsequent consulting relationships separate and apart from the work that they had originally done or that which was the subject of the grant.


Those are the kinds of things that you have to begin to ask so you have a full picture of what the potential risks are.

Joshua Toas:
Great.

Rich Agnello:
And to pick up on something Kevin had mentioned earlier, you know, the notion of arm’s length transaction can sometimes protect against the conflict of interest and allow you to continue.  For instance, in this situation did the sponsor, independent of the now PI’s judgment and contributions determine that the award should be made then to the institution, to that PI, would be something that you have to analyze, or was their influence from the now PI to make the award to himself or herself?  So there are some facts to be gathered but it’s not unmanageable.

Joshua Toas:
Gary?

Gary Sanders:
Yeah, there’s some interesting tools out there to really help.  So for example if this was really found to be really a conflict that has to be managed it wouldn’t be surprising to me at all.  So there are things like data safety and monitoring boards that are out there to actually review the data that are coming out of research programs to help really decide, you know, was there any bias or taint to it.


And I think the other thing would be there – there is always the possibility of appointing another researcher in the role as PI for one of those relationships.  I forget if there was a subcontract in this or not but if there was then you could actually segregate out a portion of the work to remove the appearance of conflict.

Kevin Wilcox:
And the important point is, when you come to the conclusion, and folks may be sitting in the audience saying, “Okay, so I gathered all of my facts, I’ve done my investigation, we’ve looked at it all.  Is there a great, white line which you don’t cross where is it a conflict, isn’t it a conflict?  Is manageable?  Isn’t manageable?”  And there really isn’t.

What it comes down to is an appetite for risk.  It comes down to, first of all, a gut feeling; first of all, the facts are in front of you, and one thing I always think about is when we’re looking at these whether it’s, you know, we’re gonna do it or not do it or whatever is how comfortable are you going to be with your facts that you have, with the work that you’ve done defending it?

Okay, if you’re not feeling very good about your ability to defend the decision then it’s probably not the right decision and that’s what it comes down to, but each operations manager is to manage their own local, as an officer of the corporation, of the Research Foundation, and they have to determine their appetite for risk without putting the corporation in a bad position.

So there isn’t a line in the sand that it’s easy to tell.   You’ve got to go with a lot of different things.  Some of it, like I said, is gut feeling.  Some of it is how defensible, how good is your documentation, and how comfortable are you defending it, if challenged, to make the decision whether you’re gonna go forward or not?

Joshua Toas:
So, Kevin, you raise a great issue because the Research Foundation’s policy, the new policy that’s effective in March really allows the campus, through the operations manager, gives them the flexibility to manage these problems locally.


So I really appreciate the fact that you’re talking about people having this opportunity to do a fact find and locally manage through conflicts.  On the other hand folks at the central office, myself, Rich, Gary and others are available to help manage through these conflicts of interest or other issues that arise but really wanted to empower people on campus, and that’s why we’re really letting the local policy that’s effected on the SUNY side be used to manage through these, so that it’s really consistent across the campus on how these matters are handled.

Gary Sanders:
I think we often do get those calls and they come in as a hypothetical and that’s fine.

Kevin Wilcox:
Well, it is tough from a campus perspective.  I’ll tell you, sometimes you wonder, and we have this all the time, you know, “What are they doing at another campus?”  We’re at Albany so we think, “What is Stonybrook, Bennett and Buffalo doing,” and we’ll pick up the phone and sometimes call our contacts down there but it is nice to be also – to go to Central and say, “Okay, I’ve got this one; what are you guys thinking about it?”

John Reilly:
And I think those kinds of collaborations are important because it sort of gives you some sense of what’s the standard in the industry in managing your risks but, at the end of the dray, the risk determination and the management plan that’s implemented has to be put in place with a goal of serving the institution’s long-term interest.

Joshua Toas:
So obviously a lot of conflicts of interest are based upon personal relationships that people have with those outside of the organization.  So our next scenario involves an individual in the procurement office who was asked to procure lab supplies for a research project, pursuant to a Federal award.


The case is assigned to an individual whose wife is a sales rep for the lab supply company and the supplies will not exceed the threshold for issuing an RFP.  So the RFP is needed.  This is something that can be effectively sole or single-sourced.


Can the individual purchase the required supplies from his wife’s company?  How do we deal with this situation?  Kevin?

Kevin Wilcox:
Well I’ll go back, and I’m gonna step back to how you avoid getting in a situation to begin with?  Then we can go back to say, “Okay, you’re there and how would you manage it at this point?”

First of all, if you have a person in a procurement office who you know their spouse is a sales representative for a company that you do business with, you should reach out to that company and ask that a different sales representative be assigned to your account, okay, to create the arm’s length, and that’s the first thing that should happen.


And secondly, a discussion should be held with the employee to make sure that no information from the procurement office is going home and being discussed at home, such as upcoming bids, upcoming purchases and that kind of thing.  They’ve got to understand, and that’s part of the ethics law, you know, the rules from the RF is you don’t share information like that.  You don’t.

The information that’s private privilege, and when you say, ‘privilege,’ it doesn’t mean it has to be critical to national safety, you know, security.  It can be just something that we’re gonna be buying something and if your wife works for a company, you shouldn’t disclose that outside of work to them.


But the first thing is avoid it.  I would – is ask for a different sales rep or when you have to purchase from that company, not have your – that procurement agent work on that purchase.  But let’s say we’re here.  Then the question would how do you – how do you address it?
John Reilly:
Well I think you raise an important point.  Recusal is oftentimes a tool most often used to avoid inherent conflicts but if you have a situation in which for whatever reason this company’s employee is still selling to the RF or to the university, and her husband is assigned to the procurement, how can you manage it?

There may be no other way to manage it other than recusal but then you – if recusal is not possible, let’s say, you look at other aspects of the relationship and the transaction.  If the function that the employee is undertaking is largely a ministerial act that all he has to do is go down and check the boxes; really no exercise to discretion in the process, it may very well be possible that it’s fine to go ahead.

But I would be much more comfortable with a – the prophylactic recommendation you made in the first instance to reach out to the vendor and say, “Ongoing business with you, we know these relationships exist; let’s do something to avoid problems for both of us down the line.”

Kevin Wilcox:
And it may not be avoidable in the situation where you have a small company where they have one salesperson.  They handle sales and you have a small campus where they have one procurement person.

Okay, in that situation you may not be able to avoid it.  One potential one is bring someone else in there.  First of all, make your judgment on where to buy this as objective as possible, as John said; checklist, that kind of thing.  Leave, if you’re –

John Reilly:
Document.

Kevin Wilcox:
Document.  Make sure you have, if it’s just a price check to make sure the price is reasonable, make sure you document that.  In fact, I try to get things in writing rather than just verbals in that point.

I would also ask someone else to potentially review it before the purchase is made to say, “Okay, this is what I’ve done; please take a look at my approach to this; we have to buy it from this company.”  That’s the other thing is find a different company if you can.

Joshua Toas:
So let’s assume with these facts that the parties involve properly disclose.  There’s a recusal.  They manage through this appropriately.  What do we do to document the transaction?  So, a year from now let’s say the internal auditors come in and say, “Hey, you know, you purchased product, the lab supplies from this vendor; the vendor is related to the party; we need to see the documentation.”  What do you do?  How do you document it?

Kevin Wilcox:
You have to have documented, when you do your reasonableness of price, document.  Just don’t make three phone calls and not write anything down.  And, in fact, if you have a potential conflict I would ask for something in writing.


You may want to take the step above.  You may not be required at that purchase level to get anything in writing but you may want to get three written quotes.  Do you have that in your file? If you don’t get three written quotes, write the time, date, who you spoke to at the other company or documentation off the web or whatever you use for your research.

Have that in the file that the price you paid here is reasonable and/or cheaper or whatever so that you have that documentation in your file; just even notes of what you did and your file should be there to – you want to have a very complete procurement record in this instance.
Joshua Toas:
So at the Central Office, what we do is we document conflicts.  We have a Central Filing system for potential conflicts of interest where they’re all managed locally into one place, and then if a determination is made or a management plan is put in place then it actually goes into the person’s personnel file so that if anybody comes along after the fact to review it, there’s clearly documented evidence that the person did the right thing.  Do you think that that’s a good idea for campuses or that works for campuses, in the campus environment?

Kevin Wilcox:
I would say from the larger campus I could work around this.  I would assign a different purchasing agent and be able to work around it.  For a small campus when you can’t do that, again, because you have a single person doing your purchasing, yeah, I think that you would do that.


That’s probably unmanageable for us at a larger campus to continue to do that.  I would just remove the person.  I would use recusal because that’s the best way and we have that available.  However, yeah, I think that is a good idea to put it in their file so that someone, to protect the employee as much as it is to protect the institution.

Joshua Toas:
Gary?

Gary Sanders:
Well I really don’t have a lot to add because, of course, that’s not my day to day beat in procurement.  I do know, though, from this fact pattern we talk about a sterile award, and so maybe to help connect some of the dots in terms of a sponsored program’s administration that all these things we’re talking about around how you buy goods and services connect back to, Low and B, circular A-110, and all those, those processes in there for good:  good procurement practices, good bidding processes and all of those things.

So there actually is an expectation of our sponsors that we – that we get this right and when you – you, Josh, you were talking about the supervisory connections to this and the kind of documentation in someone’s file.

That’s what I was wondering about too that if the agent, purchasing agent had this relationship outside of the – well, actually within the scope of their business with this firm that that probably would be something to put in their file for their own – their own protection.

Rich Agnello:
Right.

Joshua Toas:
Yes, that it’s been disclosed and mitigated.

Rich Agnello:
I think that’s a great point and, you know, part of management of a conflict, you can gain some assistance from  your other policies, like your procurement policies, as we’ve pointed out, and the OMBs and regulations that apply to a transaction, and just document that the transaction will follow those regs and how you’re doing that.


The other thing about this situation, especially if it’s an ongoing relationship which is very likely would be.  This is right for monitoring, ongoing monitoring of a management plan.

Joshua Toas:
Yes.

Rich Agnello:
If it be recusal of that particular individual, going back to check from time to time if that particular person has or has not been involved in ongoing transactions, if it’s more of the ministerial, check the box situation going back and reviewing when those transactions took place, if that particular person was involved at a level higher than just ministerial transaction.

Kevin Wilcox:
And a good point, and someone may ask, “Well how do you know if the person has been talking at home about the Center and disclosing information appropriately?”

Well, if this wife’s company comes in every time with the low bid, comes in every time with information in an RFP that is, “Wow, they did a great job on that RFP,” they almost had – they knew exactly what we were looking for, you might want to take a look at that situation and you may have a problem there.

And that’s the kind of thing to look for as well, and that’s the monitoring going forward.  Is there anything that would – if you looked at something’s not right here, they’re getting information potentially on the outside to do a better job on the bids.

Joshua Toas:
So any last words on this fact pattern?  Because we’re gonna take a five-minute break but in our next segment we’re gonna talk more about conflicts of interest and really related to gifts and nepotism.  So please stick with us and we’ll be back in a few minutes, thank you.

[Pause.]

[Music playing from 47:38 to 53:30.]

Joshua Toas:
Welcome back to part two of the RF’s ethics program, and we’re gonna jump right back in with our panel, and now we’re going to talk a little bit about gifts.  So our first gift scenario relates to a grant administrator, but frankly it could be a PI, it could be almost anybody; RF employee or SUNY employee.  The person receives a gift from a contractor who the person regularly does business with.

So the first question is, is this acceptable and what do you really need to know about this to determine whether it’s an acceptable gift?  Rich?

Rich Agnello:
Joshua, before we get into the specific facts here I just want to note as you said in your opening statement that the RF’s policy that talks about gifts and the receipt of gifts from third parties applies to the Central Office employees and specifically states that the RF employees at SUNY locations need to follow the local rule, and this was to do two things.

One is to get some parody with Section 73 of the public officer’s law and also as an acknowledgment that some campuses and locations within campuses even such a medical schools have a zero tolerance policy for acceptance of gifts.
Gary Sanders:
Right, Rich.  Well, you know, I think since we have representatives here from four – for medical schools that are watching it seemed just to have a pause to talk about the Physician Payment Sunshine Act and so we’re not gonna go into that in a lot of detail, but just for your recognition for those of you that are watching that come from Schools of Medicine there are all kinds of issues about acceptance of gifts from representatives of industry.

I know each of our campuses are dealing with that.  This all connects with FDA regulations and certainly good clinical practices, and so just an awareness as Rich said that we’re looking to the individual campus locations to manage this and I know that our four – for medical schools are very much aware of this.

John Reilly:
I think that the framework, to start with the framework for evaluating the appropriateness of a gift in any context that we’re talking about here will depend largely on three elements:  the identity of the donor, the value of the gift that’s offered, and the circumstances under which it’s offered.


On its face this particular scenario and the exchange of gifts raises some concerns to me in the first instance.  Almost in no circumstances is it appropriate for either an RF employee or a university employee to accept a gift from an individual who is regularly doing business with the institution.


Now if we break this down and say, “Okay, what’s the identity,” well there’s – they regularly do business but is there any other underlying personal relationship between them?  Maybe it was a birthday gift and they’ve known each other for 42 years, and every day for the last 25 years on this individual’s birthday, they get a gift.


The fact that there is an underlying business relationship is something to note but at least under the provisions of the public officer’s law there are exemptions from the definition of gift for those gifts that are given in ordinary customary circumstances when there is an underlying personal relationship.


In that context you look at the circumstances of the gift.  What was the underlying purpose to be served?  Was it a personal purpose to be served, or was it an underlying profession or business purpose.

Rich Agnello:
John, even if it was an underlying personal purpose would you recommend that the individual receive that gift at home and just keep the workplace out of that situation?

John Reilly:
Absolutely, absolutely because once again touching on a point we made earlier we have to avoid conflicts and this, once again, presents an opportunity for a conflict if there is a quid pro quo in the relationship but we avoid actual conflicts and appearances of impropriety and I would caution, even in a personal relationship, staying away from it.

Kevin Wilcox:
I would go so far as to say keep it out of the – because it’s fact independence and fact in appearance.

John Reilly:
Right.

Kevin Wilcox:
So you may be friends with someone that had been friends with them for 30 years or 20 years and you want to go to lunch with them and you’re both in your business suit, you’re both in your business attire and you go to lunch at a restaurant where other vendors that you work with, that compete with this person, might walk in and see that you’re having lunch together.


Now that may be a personal lunch but what is the other vendor gonna think?  Oh, that vendor has got it in with this person; they’re going out to lunch outside, you know, he may be buying him lunch.  My recommendation would be there, however, if you walked in at 6:00 at night, 7:00 at night, and you’re in casual clothes, having dinner together with this vendor, someone’s likely to say, “Oh, they must be friends outside of work.”


So I think the context in which you do, when you say, let’s face it, we’re human, we jump to conclusions and make determinations based on what – with the appearance.  There’s where the independence in fact and appearance can come in and you might want to think about that as you arrange for social engagements with this person or receive the gift outside of work.

Gary Sanders:
There’s actually a three-word answer to this that you give to the waiter.  It’s separate checks --
Kevin Wilcox:
Checks, please.

Gary Sanders:
-- please.
Joshua Toas:
Well you know, Gary, that actually is a great point.  A lot of people just take the position, both certainly in the State system and even in the private sector, “I just won’t accept gifts.”  That’s what I did when I was a State employee, “Just say no to gifts,” and that’s a really great point because, regardless of what the policy is you can actually hold yourself to a different standard to make sure that you never have this interest, so let me – let me, John?

John Reilly:
I’m just going to point out that these policies, in large measure, establish a behavioral floor below which you are not to follow.  So to your point there’s nothing wrong with holding yourself to even a higher standard and I think something that you have to ask to, and touching on something Kevin said earlier, even if you can permissibly under the existing policy or law, should you because of issues of appearance, and this all circles back to the notions of reputational integrity.
Kevin Wilcox:
And I think the key there is to – one trick that you can use, or not a trick.  It’s a thing you do.  I often have vendors, especially banks.  Banks like lunches, for some reason, and they’ll invite you to lunch and I’ll say, “Yeah – no, we can meet because we’ve got an issue to go over; could we do it at 11:00?”  I – you know, lunch time is something I like to do something different.


And I don’t put myself in a lunch meeting because, even if you say to them up front, you know, and I gotta pay separate everything when the check comes and they grab that check, now what do you do?

Gary Sanders:
Right.

Kevin Wilcox:
You don’t want to sit at the table and argue with them over it but you can’t accept that lunch, so I just avoid lunch meetings and that kind of thing of putting myself in a situation where I could have a gift come that I didn’t even want or think was coming, and now I’ve got a problem.

Joshua Toas:
So let me change the facts a little bit because this happens all the time, particularly during the holiday season when an individual or a unit in the business receives a gift basket; fruit basket, a platter of sandwiches or different foods.  What do you do in that scenario?  How do you deal with that?


And let’s assume that it’s – the platter is worth more than the amount, you know, the nominal amount that’s allowable under state law?

Kevin Wilcox:
Well we’ve made, I mean what we’ve done over the years is made it very clear to vendors that we can’t accept gifts, and hopefully with vendors you work with on a regular basis that’s come up from time to time, and they’re aware of that.


In fact, you can even go so far as to say to them, and this has been very effective, if you have someone who is very persistent and says, “Oh yeah, yeah, I understand, but this is just a little gift,” or whatever, you just say, “Hey, if this continues I actually have to exclude you on the next bid because I have an inappropriate relationship.”


It’s the same thing as a vendor procurement lobbying act in the state side.  If you make inappropriate contact with me outside the procurement process I actually have to exclude you from the bid.  That gets their attention because that costs them the business.  That’s one way to stop it.

So you try to stop as many of those up front.  If you get into a situation where it just shows up, you didn’t ask for it, it’s something where there’s some poor delivery guy bringing it or whatever and it’s not – you know – it’s just, it’s food, it’s something like that, or a gift basket or whatever.
One possibility is to remove all identification from it, of where it came from and that kind of thing, and put it in a central break room that anybody in the building could take something from, so it’s not benefitting those folks that they’re trying to influence, if they’re trying to influence, and then make a follow-up phone call to that entity to say, “Please do not do that again; you’re putting me in a really bad position.”

John Reilly:
So you know it’s ironic because I’m looking at a pen that I picked up as I was walking around a professional meeting where they had exhibitors and they were behind a table, sort of like this, and they were talking about their product and they had a little canister that you could take a pen out of.

And I – and I don’t believe this is $15.00 but, you know, I think the point is it’s – there’s reasonableness to some of this too that something like that where like it was not a direct solicitation of my business or that of the RFs or the universities, if you pick up a pen at an exhibitor booth that’s not gonna –

Rich Agnello:
Well I think part of it is on you, the person.

John Reilly:
-- get you on the wrong side of the policy.

Rich Agnello:
But are you the person, also that – to be honest with you, it also is are you the person that makes the final decision on where to buy stuff?  If you’re not, it’s – something like that’s less of a conflict.

I will say in our purchasing office I don’t like any kinds of pens with anything written on it because those are the people who are making the final decision on where to buy things and I really, in that office I don’t want another vendor coming in to drop off an RFP or whatever, and see this person using a pen from their competitor.

Joshua Toas:
So, you know, the RF’s intention in promulgating this new policy was really to try to mirror the state law that affects SUNY employees and that state law is regulated by a state agency, the Joint Commission on Public Ethics and they provide guidance on gifts.


So we don’t necessarily want to get into the details about what happens when you go to an event or large-scale types of things where lunch is available or dinner is available but, suffice it to say, I think there is a lot of information out there on this issue which is important because the law changes.


I mean I think in the past 10 years the law has changed three or four times.

John Reilly:
Absolutely, and I think there’s a recognition, picking up on the point that Gary made as well, that the statutory scheme under which the university is directly held accountable, and the Research Foundation has adopted as its standards, there is a recognition that there are certain relationships and transactions that ordinarily occur in a business relationship that don’t have implications for a violation of the code of ethics.


There is a recognition because I think one of the things you have to recognize is that whether it occurred in circumstances where it suggests there was an attempt to influence any decision that you make in your public or your RF capacity, and the statute has identified certain circumstances in which it has defined gifts that are not impermissible at the risk of using a double-negative.

And the circumstance that Gary describes, promotional items of not substantial value have been legislatively determined to not constitute gifts in circumstances that would likely result in influence but, picking up on Kevin’s point s well, that’s the floor, and if you want to cast an image of absolute integrity then you avoid even those circumstances, even if it’s permissible.  Even if it’s permissible you ask yourself, “But should we anyway?”

Gary Sanders:
So I just want to add one more thing.  Just because this is really a very, very interesting topic.  So we talked a few minutes ago about the medical schools, and so as I’m looking at a draft at least of one of the policies I know our campus is working to implement on this; they actually prohibit pens from being given by industry for the same reason, Kevin, that you’re talking about in your setting.
Kevin Wilcox:
Sure, if you have a physician, when you look at doctor’s offices, if you have a physician who can prescribe this drug or this drug, and they’re holding the pen from this company with this drug you would think, well they’ve been influenced possibly, or they’re gonna prescribe that drug.
Gary Sanders:
That’s right.

Kevin Wilcox:
If it’s a receptionist out front potentially who doesn’t make the decision on who’s gonna – what drug is gonna be prescribed, that’s a little different situation.  Like if PIs or whatever have a pen because they went to a conference and it has something on it, it’s not a big deal because there’s another layer.


There’s another level that’s gonna make the decision where we actually buy it.  That’s where I would not like the pen to be.

Joshua Toas:
So I just want to say that it seems to me that gifts, like any other potential conflict of interest, transparency really is the key.  If you get a gift, you should talk to people about it, try to understand whether a policy or the law allows for you to actually accept this gift.  What do you do?  Do you send it back?  If it’s food, do you let everybody share?


So really, and then document.  Document what you do just like any other conflict.

John Reilly:
And I think what’s important, and hopefully we’re conveying through this program today is that there are resources available to help you make those determinations.  We don’t have to make those determinations in isolation and clearly, I think as we’ve shown through our discussions, context matters.

Joshua Toas:
So another one of our new policies that the RF adopted and will become effective on March 15 is the RF’s new nepotism policy.  So I want to talk a little bit about nepotism and, of course, here we have some scenarios as well.


The first is we have a supervisor who would like to transfer a close family friend from another department into a position which reports to her.  So I really only have one question about this.  It’s a close family friend.  Is this nepotism?

Gary Sanders:
Well, the definition is a family member or a related party.  So technically, the answer is no.

Joshua Toas:
Okay, Rich, what are your thoughts on that?

Rich Agnello:
Well, Joshua, we’ve got the RF’s policy, which actually requires that no family member or related party be supervised or have a hiring or termination relationship with that person.  So is this okay?  Close family friend, depends on, again, looking at the entirety of the circumstances.

You know if this is – you know --  your great uncle who is not really your uncle but is close enough where it might be a family member in the colloquial sense, you know, perhaps you take a better look at it and avoid this and say that it might not be okay and have an alternative supervisory relationship.

Joshua Toas:
All right.  So the reason I started with this actual scenario was because we just spent 45 minutes talking about conflicts of interest and I wanted to make sure people understood that nepotism and dealing with issues of nepotism really is about dealing with potential conflicts of interest and that, here, we have other policies that may be implicated in all of these areas, you know, that really could address this scenario.


So it may not directly be a nepotism issue but maybe it needs a management plan.

John Reilly:
Absolutely, because as you pointed out it may constitute a conflict of interest in violation of the provisions of the public officer’s law but then you have to look at other ways in which it may be an unsuitable course of action.


You look at the hiring practices at your institution.  It’s very unlikely in my experience that someone’s just gonna reach out and I’m gonna transfer you here over to my office.  There’s so many different layers for the hiring process that it would seem to me that you’d be risking your credibility if you tried to pursue this outside of those contexts.

Gary Sanders:
Well I’m just thinking back to all the HR professionals that I’ve worked with over the years, and I would imagine that many of them would probably take me aside and say something like, “Gary, nothing good is gonna come of this.”

John Reilly:
Right.
Kevin Wilcox:
Well I think the first thing I would say is you transfer a close family friend to work for you directly and there’s a likelihood down the road they’re no longer gonna be a close family friend.  It’s a bad situation to get into.  It’s like never borrowing money from a relative kind of thing.  No good can come from it.

The other thing I would say, and then I’m gonna put on my internal control hat and say one of the things you try to prevent in order to prevent -- your biggest risk, one of your biggest risks, internal control, is collusion within an office.


If each person works on their own, stays within external controls, you generally have a safeguard.  If two people want to get together they generally can collude and they can beat internal controls.


Well there’s a lot greater likelihood if it’s a person and their close family friend that they would collude such as the PI, let’s say a supervisor is doing something wrong where normally another employee with no personal relationship with them might report them as they should.


If it’s a close family friend are they gonna say, “Geez, I see the person is doing something wrong but I can’t report them; they’re my close family friend.”  You’ve now weakened your internal controls by having that person in the office.

Joshua Toas:
Okay, so let’s change the facts and let’s talk about real nepotism situation.  We have a PI who wants to hire his daughter to work in the lab and assumes she’s properly qualified to be doing whatever it is.  What do we do?  How do we manage through it?

Gary Sanders:
I would say, and I’m sure that John and Kevin will back us up, that this is very, very common at our campuses, either sons or daughters or spouses, it’s very, very, very common in the research environment, so it’s a real issue.


I think it’s a question of certainly it is nepotism because of the family relationship and so how you manage through that, how you set things up so that this daughter does not work directly in the line of supervision with her father is the answer to it.

Kevin Wilcox:
Well I think you also have to go back, as John said, you’ve gotta go back to your, “Let’s step back.”  Have you gone through an open search?  The same things you would do for any other position, a search committee of independent people, so this person is not just picking someone, is there arm’s length?


If we haven’t done that for some reason, it’s just not something you do, it’s a lower level position, so you don’t have a search committee.  So there has been no independence and the person just wants to hire their daughter, I’d say the answer is absolutely not.


If there is some independence, an independent search committee vetted everybody and really felt this was the absolute best candidate and they wouldn’t be working directly for the father.  There’s a level in between and that kinda thing.  It’s something you might consider.


I would still recommend stay away from it, don’t do it, but at least at that point you’ve got somewhat of a record of having mitigated the potential conflict.  I don’t know, John, do you want to add to that?

John Reilly:
I agree.  I mean I think probably the better alternative in this circumstance would be to avoid – avoid it if at all possible but if you go through an appropriate hiring process and the daughter comes out at the end of the process as being the top candidate, again, that’s the beginning of the process.


I think what you then have to manage is the ongoing relationship and that suggests that you need to provide someone else who would either – provides direct supervisory oversight of this individual or take him outside of the lab entirely.

Kevin Wilcox:
And one thing I would add to that is you want to think about this.  Someone walks in your lab and says, “Oh your daughter works for you in a lab,” and it’s gonna happen.

Do you want to explain every time someone says that to you, “Oh, we went through an independent hiring process and it was done all independently, so there’s nothing funny here.”  I’m not sure you want to.  That’s the independence, the conflict in appearance that you just might want to avoid.

Gary Sanders:
So I’m just – I’m just trying to picture the hapless faculty member that actually hires the daughter who – and that faculty member reports to the department chair, and so if there’s a performance issue with that daughter how does that faculty member manage that without involvement, without potential supervisory issues dealing with his or her boss?
John Reilly:
It creates problems all the way down the line.

Kevin Wilcox:
Yeah, it really does.

John Reilly:
And because of that, it may turn out to be unmanageable because you can’t limit either the conflicts or the disruption in the operations of your organization.

Rich Agnello:
Yeah, and I’ll say as Joshua pointed out, when he introduced this scenario this is a true nepotism situation and we’re talking about this, as you know, in the general context of conflicts of interest.  The policy that the RF has does have an exception to it, where the operations manager can say that this relationship can go forward.

But as we’ve discussed, if it were to go forward, you know, it would need a management plan, and part of that management plan would follow the hiring processes as you’ve all pointed out, and this one would, of course, need to be monitored as well, and it may not be something that in your continued monitoring you’ve determined you don’t want it to continue, and then you have to work on unwinding a situation.

So rather than unwind it you may want to seek to avoid it in the first place.

Joshua Toas:
Great.  So we’ve talked about conflicts of interest, gifts and nepotism; pretty much wound down all of our scenarios for today but I wanted to give each of you an opportunity to summarize or make any final remarks on these issues.  Gary?

Gary Sanders:
Well, this has been interesting to participate in this and I think really the one thing that I would add is I think the very first question you asked us, Joshua, was how would we approach situations?


And I think there’s an attitude really of healthy skepticism as you’re the intake for really all of these issues.  So healthy and optimistic skepticism, if that’s even possible, because the answer is not always to say no to somebody but how to get something accomplished.


And I think if that’s helpful it’ll sort of set a tone that the goal, as John said earlier, is to protect the institution and to just make sure that you’re communicating well with all the stakeholders in it.


And I often draw a circle on a piece of paper to really figure out who all those stakeholders are.  There could be a PI, there could be a dean, there could be a – where I am now, a president, a staff, and so there’s a lot of people potentially to keep involved so they understand how you’re going about solving any of these issues.

Joshua Toas:
Rich?

Rich Agnello:
Yeah, I’d just like to recap a couple of the things that we’ve talked about here and acknowledge the common principles and conflicts management, and the first is to be aware of the issues that might give rise to the appearance of, or an actual conflict of interest, and then disclose those interests.


So as we’ve done here today with a lot of these scenarios, we need to then review that disclosure and gather any further facts to determine whether you have a conflict or the appearance of one that needs to be managed, and then of course manage it.

And in so doing you want to document that management and really document every step; document the disclosure, document the management, document the monitoring that continues on after the management plan is in place.

And then you’ve really got an effective process for addressing conflicts, whether they’re financial, individual conflicts of interest, gift situations or nepotism.

Kevin Wilcox:  
I think, and adding onto that, there’s two points I would like to make.  One is the process is probably more important than the decision because many times a decision, you could look at it; it could go either way.

As John said earlier you’re usually right on the line.  It’s not usually black and white.  It’s usually in the gray area.  The process that you put together and the steps that you took; the data you gathered and everything else is really the more important part than the decision because it’s gonna back the decision, and a decision, like I said, many times, could go either way.


What you want to be able to do is defend with a straight face, that decision.  The second point is there’s a lot of tools already out there.  We’ve talked about them all day today, about using your HR process, using your procurement process.


Those have built in conflict identifiers, conflict management tools built into those, if you use those, but you’ve got to use them consistently.  If you let people slide a lot on going through the process, first of all, you’re taking the chance that a conflict is in with – within one of those processes or those transactions that you let go outside the process, and you’re not gonna identify or manage it.


Secondly, you can’t then suddenly come down on the PI or the staff and say, “Well, we’re gonna put you to the process this time because I think there’s a conflict.”  Use the processes you have in place constantly, consistently, so that it makes a much stronger conflict management and resolution process on campus where it built right in and you already have the tools.

John Reilly:
I think we demonstrated today that in assessing conflicts context matters, it’s absolutely crucial, because we can’t possibly eliminate all risk in the nature of the business that we’re undertaking but by the same token you don’t want to eliminate all risk.


Progress oftentimes isn’t made without a certain amount of risk and it comes down to an assessment of the particular circumstances and the risk tolerance of your organization.  Certain risk is good.  It allows you to grow and develop.


What you want to do is be able to manage that risk in a way that allows you to accomplish your purposes, consistent with your institution’s purposes, but in a way that doesn’t present intolerable risk to your operations.

Joshua Toas:
So those are some really great points.  I just have a few final comments.  First of all I think we’ve established that it’s really important to understand the facts.  So you get a disclosure and you need to do a fact-finding to gather more information.


Really try to understand everything there is to know about any potential conflict situation, so you can manage through it properly.  And are there competing interests?  Know who the interested parties may be.  That’s really important.  That will help you manage through the various scenarios.


Are you looking at the big picture?  You know, there may be consequences.  You might choose the right path.  You might choose not to recuse yourself, you might choose not, you know, to manage through it, but that might not be the right decision for you individually for the institution as a whole.


So what are your own personal interests in making sure there’s a fair and equitable outcome or an ethical outcome?  I always like to use the newspaper test.  Would you want this on the front pages of your local paper?  Would you want your neighbors to really see this scenario and associate you with this conduct?


And if the answer to that is no then I really think you should be making a different decision.  So with that, that really is the end of our segment today.  I want to thank our panelists:  John, Kevin, Rich and Gary, and I want to thank everyone here at the studio for helping us out here today.  Thank you, and make sure to watch in two weeks for the next Learning Tuesday.


[Voice recording.]  Thank you for making time to attend this learning and development program today.  Please take two minutes to let us know what you thought of today’s program by completing the exit survey.


If you registered in advance you will receive a link to the survey in an email very shortly.  If you did not register, we still want to hear from you and I encourage you to use the link on the live-stream webpage you are on right now.


As always your feedback is used to improve future programs.  The next Learning Tuesday program is scheduled for May 20th.  Please tune in as we will discuss FNA and Fringe and Service Center Rate Development.


As always we encourage you to attend, so register and mark your calendar.  Thanks again, and have a great day.
[End of Audio]
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